organi zers as is presently permtted by that regul ation.

5. Provide the UFWw th bi-nonthly enpl oyee lists
during any and all of the four 30-day periods in which the UFW
desires to take access, wthout the need for the UFWto nake a
showi ng of interest.

6. Provide the UFWtwo two- hour periods, during work
tine, for it and its representatives to meet w th enpl oyees on
Respondent's property. The UFWshal |l present to the Regi onal
Drector its plans for utilizing the two-hour periods. After
conferring with both the UFWand the Respondent, the Regi onal
Drector shall determne the manner and nost suitable times for
these two neetings. During this tinme, no enpl oyees shall be
allowed to engage in work-related activities, although no enpl oyee
shall be forced to attend the neeti ngs or organi zati onal
activities. Al enployees shall receive their regular pay for the
time away fromwork.

7. Ahigh-ranking Quinarra representative,
acceptable to the Regional Director, shall read to enpl oyees the
attached Notice to Enpl oyees in appropriate | anguages on Conpany
time. The reading or readings shall be at such tinmes and pl aces
as are specified by the Regional Drector. Follow ng the
readi ngs, the Board agent shall be given the opportunity, outside
the presence of supervisors, forenen, and nanagenent, to answer
any questions enpl oyees may have concerning the notice or their
rights under the Act.

8. Provide the UFWw th bul | eti n board space at
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each of its ranches, as determned appropriate by the Regi onal
Drector, for the UAWto post organi zational infornation and the
like. Such space shall be provided during any and all of the four
periods during which the UFWdesires to take access.

9. Post copies of the attached notice at
tinmes and places to be determned by the Regional Drector. The
notices shall renain posted for a period of 12 nonths fromthe date
of initial posting. Gopies of the notice shall be furnished by the
Regional Drector in appropriate | anguages. The Respondent shal l
exerci se due care to replace any notice that has been altered,
def aced, or renoved.

10. Ml copies of the attached notice in all
appropriate | anguages, wthin 20 days fromrecei pt of this Qder,
to all enpl oyees enpl oyed during the payrol| periods which include
the followng dates: Septenber 10 to Cctober 15, 1977.

11. Hand out the attached notice to all present
enpl oyees and to all enployees hired in the next six nonths, as
well as to all enployees hired during the next peak season.

12. Notify the Regional Drector inwiting, wthin
20 days fromthe date of the receipt of this Oder, what steps have
been taken to conply with it. Uon request of the Regi onal
Drector, Respondent shall notify himperiodically thereafter in

witing what further steps have
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been taken in conpliance wth this Qder.

It is further CROERED that the Septenber 26,
1977 el ection results be set aside.

And, it is further CROERED that all allegations
contained in the conplaint and not found herein to be viol a-
tions of the Act are di smssed.

Dated: June 8, 1979
AR QLTURAL LABCR RELATI ONS BOARD

f/&-’f ."I:;"ll__..-""?.f-_u._ '!.::.. S

Ronal d 3 eenber g _
Admni strative Law Ofi cer
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NOT CE TO EMPLOYEES

After atrial where each side had an opportunity to present their
facts, the Agricultural Labor Relations Board has found that we
violated the lawand that we interfered with the right of our
workes to freely decide if they want the UFWto represent them
The Board has instructed us to send out, post on our property, and
publicly read this Notice.

V¢ will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers the right to organi ze thensel ves; to form join, or help
unions; to bargain as a group and choose whomthey want to speak
for them to act together with other workers to try to get a
contract or to help or protect one another; or to decide not to do
any of these things.

VEE WLL NOTI do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

V¢ have, in the past, violated our workers' rights by interfering
w th workers who were tal king with organi zers, by watching themand
interrupting their conversations; by threatening workers wth | oss
of enpl oynent or reduced hours if the UFWwon the el ection; by
distributing Gonpany leaflets that contained illegal threats of
possi bl e job | oss and promses of benefits connected w th enpl oyee
support of the UFW by interrogating enpl oyees about their support
for the UFW by discharging the fol [ ow ng enpl oyees who supported
the UFW Gscar Carrillo, Jesus Iniquez, Maria |niquez, Jose Ganboa,
F del NMartinez, Ranon Fhmrez Felipa Ramrez, Sergio Ramrez,

I gnaci o Ramrez, N cholas Ramrez Barren, Eneteri 0 Rodri Puez, Juan
Zapata R os, Juan Carrera, Hector Carrera and Domingo Tell es; by
refusing to rehire the fol |l ow ng enpl oyees who supported the UFW
Eulalia Mares, Maria L. Mares, San Juana Mres, berto Aceves,

M guel Ranos, Jose Garza, Rufina Ronero Garza, Cal extra Ronero,
Amabel i Encinas, Angel Garza, Lorenzo Gal van, Leonardo Gal van,
Sanuel Manriquez, Juana Manriquez, Tony (choa, Dol ores Choa, Teresa
Choa, Adelina Qurrola, Teofilo Garcia, Josephine Gnzal es, Rosendo
Gonzal es, Teresa Perez, Rosa Perez, Al berto Perez, Celia Perez,
Armando Perez, Eva Perez Quajardo and Sofia Tellez; by refusing to
hire Hpidia Mesa, Marcos Mesa and dara Qtega because of thelr
concerted activities to inprove working conditions. Ve
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were wong in doing such things and will not do such things in

the future. If you want to join or support the UFW you are
free to do so.

_ A'so, E WLL offer jobs to all the above-named workers
i f Ithey want themand restore their seniority and benefits. Ve

wll give themback pay for the tine they were out of work.
Dat ed:
GJ MARRA VI NEYARDS GCRPCRATI ON
BY:
Representati ve Title
THS IS AN C-Fl A AL NOI CE AR AQLTURAL LABCR

I G- THE
RELATI ONS BOARD, AN AGENCY CF THE STATE GF CALIFGRNA DO
NOI' REMOVE CR MUTT LATE TH S NOTI CE
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APPEND X A —BEXH BI T LI ST

Recei ved Rgjected

Gener al

Qounsel

(1)

Movi ng Papers
(a) Charge 77-C& 48-D

(b)
(c)
(d)
(e)
(f)
(9)
(h)
(i)
(i)
(k)
(1)
(m
(n)
(0)
(p)
(a)
(r)
(s)
(1)

Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge

77- &
77- &
77- &
77- &
77- &
77-C=
77-C=
77- &

50-D
58-D
80-D
82-D
84-D
85-D
88-D
93-D

77-CE105-D
77-C&111-D
77-C&113-D
77-CE118-D
77-C&123-D
77-C&125-D
77-C=128-D
77-C=132-D
77-C&135-D

77-CS135-1-D

77-CE140-D



Recei ved Rej ected

(u)

(v)

(W

(X)

(y)

(2)

(aa)
(bb)
(cc)
(dd)
(ee)
(ff)
(99)
(hh)
(i)
(i)
(kKk)
(1)
()
(nn)
(00)
(pp)
(qa)
(rr)
(ss)

Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge
Char ge

77-C=141-D
77-C&144-D
77-C&146-D
77-C&150-D
77-C&151-D

77-C&151-1-D

77-C&155-D
77-C&163-D
77-C&165-D
77-C&=170-D
77-C=181-D
77-C=182-D
77-C&189-D
77-C&191-D
77-C&192-D
77-C&193-D
77-C&194-D
77-CS5197-D
77-C&198-D
77-C&202-D
77-C&203-D

77-C&203-1-D

77-C&207-D
77-C&211-D
77-CS 218-D
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Recei ved  Rej ect ed

(tt)
(uu)

(w)

(v

(xx)

(yy)

(z2)

(aaa)
( bbb)
(cce)
(ddd)
(eee)

(FFF)

(999)
(hhh)

(iii)
(ii1)
(kkk)

(1)

Charge 77-C&219-D
Charge 77-CE222-D
Charge 77-CE234-D
Charge 77-CE235-D
Frst Conpl ai nt

Second Conpl ai nt and
Gonsol i dati on O der

Mdtion for Gonti nuance

Qder Ganting Mtion for
Cont i nuance

Second Order Ganting
Mdtion for Gonti nuance

F rst Amrended Consol i dat ed
Gonpl ai nt

Request for Setting a Law
In Mtion

Notice of Pre-Hearing
Conf er ence

Arended Notice of Hearing
Substitution of Attorneys

Notice of Pre-Hearing
Conf er ence

Mtion for D scovery

Response to Respondent' s
Mtion for D scovery

Second Anended Conpl ai nt
and Gonsol i dati on O der

Notice of Pre-Hearing
Conf er ence
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Recei ved Rgj ected

Gener al

Qounsel

(2)
(3)
(4)

(5)

(6)

(7)

(8)

(9)
(10)
(11)

(12)

(13)

(14)
(15)
(16)

(17)

Decl ar at i on—orenzo Gal van
Map—drawn by wt. Gl van

Payrol | register, Tony

M yagi shi mra, weeks endi ng
4/ 9, 4/ 16, 4/ 23

Payrol | register, Tony

M yagi shi ma, weeks endi ng
6/ 4,6/ 11

Payrol| register, Tony

M yagi shi ma, weeks endi ng
712,719,716

Payrol | check nade out to
Manuel Ranos

Letter (pink) to enpl oyees
fromSal Quinarra

Decl arat i on--Jose Ganboa
Q op codes

Daily field I abor tickets,
Tony Myagi shina, 7/4-9

List of forenen with crew
nos.

Drawng of field, wtness
P. Medi na

Tape of farnmworker song
Wittern version of song

D agramof field, show to
organi zer Sal dana

Payrol | register, Qew #57
weeks endi ng 9/ 3, 9/ 10,
9/ 17,9/ 24
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Recei ved Rej ect ed

(18) (Check stub—Roberto Ruiz X

(19) Payroll register, crew #46 X
weeks endi ng 7/ 16, 7/ 23,7/ 30

(20) Decl arati on—M guel Ranos X

(21) WWhandbi | | —pi ct uri ng Dom ngo X
Tel l es at URWconvent i on

(22) Yellow co. handbill signed X
by Sal Quinarra

(23) Geen co. handbill signed by X
by Sal Quinarra

(24) Letter to Quinarra enpl oyees, 4/18 X

(25) Payroll register, crew #9, X
weeks endi ng 8/ 13, 8/ 20, 8/ 27

(26) Payroll register, crew $44 X
weeks ending 7/9, 7/ 16, 7/ 23, 7/ 30

(27) Daily field labor tickets, crew X
#68, 8/29-9/30/ 77

(28) Payroll register, crew #68 X
weeks endi ng 8/ 20, 8/ 27, 9/ 3,
9/ 10,9/ 17,9/ 24

(29) WTHDRAWN

(30) Fink co. |eaflet X

(31) Geen co. leaflet X

(32) Drawing by General Qounsel for X
Tino Espi nosa to nark

(33) Daily field |abor tickets, X
crews #57, 7/11-9/24

(34) Geen co. leaflet X

(35) Geen co. |eaflet X

(36) Yell ow co. |eaflet X

(37) Yel low and red co. |eafl et X
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Recei ved Rej ect ed

(38) Yellowco. |eaflet X

(39) Gay co. leaflet X

(40) O ange co. |eaflet X

(41) Drawi ng on yel | ow paper X

(42) Daily field labor tickets X
crew #44, 7/4-9/ 30

(43) Light green co. |eafletx

(44) H Hamlton's not ebook X

(45) Payroll register, H Hamlton X
7/2-10/'1

(46) Payroll register, P. Padillo X
8/ 13

(47) Payroll register, crew 16M X
7/9-8/ 20

(48) Daily field | abor tickets, crew X
16M 7/4-9/30

(49) Payroll register, crew 16L X
7/16-9/ 3

(50) Payroll register, daily field X
| abor tickets, Jose Chavez 7/2

(51) Daily field labor tickets, crew #36 X
8/ 29-9/ 28

(52) Payroll register, B. Medi na X
9/ 10, 9/ 17

(53) Letter of Recommendation from Co., X
a4/ 1 77

(54) Hoor plan, Tony Myagi shima's X
apar t nent

(55) Yearly work history, Hpidia Msa, X
"75 and ' 76

(56) Daily field |abor tickets, X

Macari o P nson, 8/18-8/27
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Recei ved Rej ect ed

(57) Daily field | abor ticket, X
crew #5, 8/15-9/20
(58) Daily field |abor tickets, X
M Navarro, 8/15-20
(59) Payroll register, M Navarro X
8/ 20
(60) Decl aration—Jdavi er Sal cedo X
W
(1) Letter to Go., 4/7/77 X
(2) List of enpl oyees of Manuel X
Del Canpo Jr.
(3) Oder of Board Ganting in Part, X

Denying in Part, Petitioner's
Request for Review

Respondent
(1) Map of Farns, Kern Gounty X
(2) Tulare, Kings CGounty Map X
(3) Map | egend X
(4) Picking box X
(5) Feld pack box X
(6) Drumm ng box X
(7) Wne grape box X
(8) Payroll register, M Navarro X

7/ 16
(9) Bunper sticker (sinulated) X
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Recei ved

(10)

(11)
(12)

(13)
(14)
(15)
(16)
(17)
(18)

(19)

(20)
(21)

(22)
(23)

(24)
(25)
(26)

(27)
(28)

(29)

Yearly earnings history,
Manuel Ranos

2 field | abor tickets

UFWleaflet with picture of
Jose Chavez’ crew

Bucket (pl uns)

UFWl etter, 8/17

UFWl etter, 9/1

ALRB letter, 9/14
Payrol | eligibility list

Caily field |abor tickets,
crew #14, 3/28-9/3

Medi cal records, Manuel Ranos,
dinica Msta Serra

Medical letter re: M Ranos

Field labor tickets, Mctor
P nson, 7/23

Payroll register, T. Myagi shina
4/ 9-9/ 3

Tine cards, Sylvia Vel asquez
and Tina Cortez, 6/11 & 6/25

Year|y earni ngs—Fi na Cortez
Year |y earni ngs—Syl vi a Vel asquez

Ti me cards—rank Candi a
Ranona Vel a

Yearly earnings, '77
Rarmon Vel a

Year|ly earnings, '77
Frank Candi a

Daily field labor tickets, crew
#68, 8/25-9/26
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Recei ved Rej ect ed

(30) Daily field |abor tickets X
crew #68, 8/23/76-9/15/76

(31) Al juice picking crews daily X
field | abor tickets 9/2-9/24

(32) Year work history, Lupe X
Zacarias, '75, '76, '77

(33) Yearly earnings, '77 X
S eve Hopcraft

(34) Yearly history—# discrinmnatees X
inT. Espinosa' s crew, wth tine
cards, 9/3
Year |y hi story—Hector and Phil
Garcia, Martha Chavez

(35) Yearly history, Andy Minoz, '77 X

(36) Yearly history, |. Gajeda, '77 X

(37) Daily field labor tickets, Andy X
Minoz, crew #16M 6/6-9/4

(38) Tinme cards, Abdulla, Rejella and X
R cardo Medina, weeks #32, 33, '77

(39) Yearly work history, '77 X
for Jose Val dez

(40) Yearly earnings, '73-'77 X
Jose Zer nano

(41) Yearly earnings, '73-'77 X
Mari a Zer nano

(42) Yearly earnings, '73-'77 X
Benj ami n Zer nano

(43) Yearly earnings, '73-'77 X
Maria G Zermano

(44) Yearly earnings, X
Cavi d Zer nano

(45) Yearly earnings, '77-present X
M guel Ranos

(46) Tine cards for Gscar Carrillo X

and David Zer mano, week 25/ 77
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Recei ved Rej ect ed

(47)

(48)

(49)

(50)
(51)
(52)
(53)
(54)

(55)

(56)
(57)

(58)
(59)

(60)
(61)

(62)

(63)

Time cards, Q Carrillo,
crew #16M week 25-31/77

Time cards Benjamn, David &
Jose Zer nano—Aeek 28/ 77

Mri e—aeek 29/ 77

2 payrol | checks—#/ 13/ 77

Settlenent and Board QO der
Appr ovi ng

UFWs petition

Enpl oyer' s Response

Tally of Ballots

Nbtice of Intention to O gani ze

Yearly earnings, '73-'77
Gaciela Rvas

Yearly earnings, '73-'77
Ruben R vas

Qui de to crew Forenen

D agramdrawn by John Quinarra Jr.

(Li ceaga i nci dent)

Letter fromSal Quinarra,
71 16/ 77

"To ALl Quinarra Supervisors"
fromSal Qiinarra

Map—Bucor Ranches

Veekly tine cards—Hamlton's
crew, 8/21"

Veekly tine cards—Hamlton's
crew, 8/28

Yearly earnings, '73-'77, Gary
dark

Veekly tine cards, Burkhead &
crew #41
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Recei ved Rej ect ed

(64) Yearly earnings, '77 X
Ronal d Robi nson
Tinme cards—erews 41, 4A 8/28

(65) Yearly earnings, '77 X
Ken Sargent, & 2 payrol
car ds—8/ 25

(66) Yearly earnings, '73-'77 X
Ed Russel (payroll cards)

(67) Yearly earnings, '77 X
T. Qover (payroll cards)

(68) Yearly earnings, '73-'77 X
R Jones (payrol | cards)

(69) Payroll cards—Hubert Burkhead X
8/ 20- 8/ 27

(70) Yearly earnings, '77 X
Wlfred Rley

(71) Payroll sheets, '71-'77 X

enpl oyees as of 9/ 17/ 77
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A UMARRA M NEYARDS
QRP. & G UVARRA

FARVE, | NC,

Respondent / Enpl oyer ,

and

WN TED FARM WIRKERS
- AMRCA AHL-AQ

Charging Party/

Petitioner.

Bakersfield, California

STATE GF CALI FORN A

AR QLTURAL LABCR RELATI ONS BOARD

N N N N N N N N N N N N N N

77-C&113-D

77-C&118-D

77-C&123-D
77-C&125-D
77-C&128-D
77-C=132-D

7 ALRB No. 24

77-C&135-D
77- & 140-D
77-C&141-D
77- & 144-D
77-CE146-D
77-C&151-D
77-CE155-D
77- & 163-D
77-CE165-D
77-C&170-D
77-C&182-D
77- C&189-D
77-C&191-D
77-C&192-D
77-C&193-D
77-C&194-D
77-C=197-D

DEA SION AMD CRDER - DEA S ON OGN GBIECTT ONS,
AND CGREER SETTI NG AS CE BLECTI QN

O June 8, 1979, Admnistrative Law Gficer (ALO Ronald

77- & 198-D
77- & 202- D
77- C&- 203-D
77- C& 207-D
77-CE-211-D
77-CE-218-Q
77-C&- 219-D
77-C& 222-D
77- C&- 234-D
77- C& 235-D
77-C&135-1-D
77-C&151-1-D
77-C&203-1-D
77- & 150- D
77- & 181-D
77-RG 16-D

G eenberg issued the attached Decision in this proceedi ng. Thereafter, the

Charging Party, the General

Gounsel , and Respondent each tinely filed

exceptions, a supporting brief, and a reply brief.

The Board has considered the record and the attached Decision in

light of the exceptions and briefs, and has decided to affirmthe ALOs

rulings, findings, and conclusions only to the extent consistent herewth.

Following a petition for certification filed by the United Farm

Vorkers of Anerica, AFL-Q O (URY, a representation el ecti on was conduct ed

on Septenber 26, 1977, anong Respondent's agricul tural enpl oyees.

official Tally of Ballots showed the fol | ow ng

The



results:

UPW. ... 673
No Lhion ................ 900
(hal l enged Ballots ...... 172

The UFWfiled nany objections to the el ection, ninety-two of which were set
for hearing. A conplaint alleging forty-six unfair |abor practices by
Respondent was issued by the General (ounsel, based on events related to
the el ection canpai gn. The el ection objections hearing was consol i dat ed
wth the hearing on the unfair-I|abor-practice charges.

The ALO found that twenty-eight forner enpl oyees of Respondent
were illegally refused enpl oynent in 1977 because of their support for the
UFW and that Respondent commtted nunerous other violations of section
1153(c) and (a) of the Agricultural Labor Relations Act (Act) by
discrimnatorily dischargi ng enpl oyees, threateni ng enpl oyees w th adverse
conseqguences shoul d they sel ect the UFWas their coll ective bargai ni ng
representative, interfering wth UFWorgani zers, and encaging in
surveil l ance of enployees' union activities. Goncluding that the
af oresai d conduct of Respondent tended to adversely affect the enpl oyees'
freedomof choice, the ALOrecommended that the el ection be set aside. He
al so recormended several renedial nmeasures to correct the effects of
Respondent' s unfair |abor practices.

Respondent filed thirty exceptions to the ALOs Decision and hi s
reconmended renedi al order.

Summary of H ndi ngs

Based on our review of the entire record, we concl ude that



Respondent di scrimnatorily di scharged one enpl oyee, discrimnatorily
failed or refused to hire or rehire thirty-one enpl oyee-applicants,
discrimnatorily delayed or interfered wth the work of two enpl oyees,
interfered with statutorily-protected enpl oyee rights by engaging in
threats and surveillance, and, by all of the foregoing acts and conduct,
created an atnosphere in which its enpl oyees coul d not exercise free
choice in the el ection.

Evidenti ary Exceptions

Respondent's first two exceptions to the ALOs Decision rai se
I ssues under the California Evidence Code, which, pursuant to section
1160.2 of the Act, is applied "so far as practicable" to this Board s-
unf ai r- 1 abor - practi ce proceedi ngs.

Respondent excepts to the inclusion in the record of this case
of testinony regarding a neeting or neetings held in August 1977, anong
John Gunarra, Jr., Respondent's M ce-President and General Counsel,

Mauri ce Jourdane, an attorney then enployed in the Fresno Regional G fice
of the Agricultural Labor Relations Board (Board), and Board agent Shirley
Trevino. Qunarra, Jourdane, and Trevino net to discuss unfair |abor
practice charges which the UFWhad fil ed agai nst Respondent. Respondent
contends that the conversation was in the nature of a settlenent

di scussi on and that section 1152 of the Evi dence Code’ renders evi dence of

such

¥ Section 1152 of the Evidence Code provides: "Evidence that a person
has, in conpromse or fromhunanitarian notives, furnished or offered or
promsed to furnish noney or any other thing, act, or service to anot her
who has sustained or wll sustain or clains that he has sustained or wl|
sustain | oss or danage, as well as any conduct or statenents nade in
negotiation thereof, is inadmssible to prove his liability for the | oss
or damage or any part of it."

7 ALRB No. 24



di scussions inadmssible. W find it unnecessary to rule on this

exception, as, unlike the ALQZ we place no reliance on this
evidence in finding that Respondent conmtted several violations of the
Act, as discussed below Sufficient independent evidence exists in the
record to support each of our findings, and no additional findings of
violations would result fromtaking into account the evidence in dispute.
Respondent ' s second excepti on based on the Evi dence Code concerns
a refusal by the ALOto permt certain evidence to be introduced.
Respondent noved on the 39th day of the hearing to introduce testinony by
fifteen crew forenen, none of whomwere naned in the conplaint, that each
of themhad in his or her crew during the 1977 harvest an enpl oyee or
enpl oyees who had joined the strike in 1973. Respondent contends that the
preferred testinony woul d have refuted the allegation in Paragraph 5 of the
conpl aint that:
For the seven nonths fromthe start of March, 1977, until the
representational election Septenber 26, 1977, respondent adopted
and inplemented a discrimnatory hiring policy of refusing to hire
farmworkers that supported the URWduring the 1973 econom c
strike at respondent’s ranches and thereafter.
Rel yi ng on Evi dence Code section 352, % the ALOdid not allow the

preferred testinony to be introduced. He stated the foll ow ng reasons for

his refusal: The testinony woul d take up too

Z e p. 28, fn. 11, of the ALO's Deci sion.

3/ BEvi dence (ode section 352 provides: "The court in its discretion nay
exclude evidence if its probative value i s substantially outwei ghed by the
probability that its admssion wll (a) necessitate undue consunption of
time or (b) create substantial danger of undue prejudice, of confusing the
I ssues, or of msleading the jury."
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much tinme and be of little probative val ue because nuch evi dence had

al ready been received as to whether or not Respondent had a di scri mnatory
policy as alleged; the testinony coul d have been offered earlier in the
hearing; to admt the testinony woul d open up conpl ex probl ens unnecessary
to resolution of the allegations in the conplaint, some of which problens
woul d be exacerbated by Respondent's admtted | ack of conpl ete records for
certai n enpl oyees who had al |l egedly struck in 1973 but been rehired before
the 1977 harvest.

Having careful |y considered the argunments urged by Respondent in
support of its contention that the ALOerred in refusing to all owthe
preferred testinony of fifteen crew forenen not naned in the conplaint, we
find that the ALOs refusal did not constitute an abuse of the discretion
vested in himby Evidence Code section 352. In viewof the length of the
hearing in this natter, the late stage at whi ch Respondent first proposed
to introduce the testinony in issue here, the fact that considerabl e
evi dence bearing on Respondent’'s policy wth respect to hiring 1973
strikers had al ready been introduced by all parties, wth all parties
having had full opportunity to cross-examne w tnesses, and the nunerous
extraneous issues that the preferred testinony mght have rai sed, we
affirmthe ALOs ruling on Respondent's notion, as we find it was neither
| nproper nor inappropriate.

Unfair Labor Practices and Hection (bjections

Respondent excepts to the ALO s concl usi on that Respondent
viol ated section 1153(c) and (a] of the Act by refusing to hire Rulalia,
Maria, and San Juana Mares in 1977. As to Rulalia and
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Maria Mares, we agree wth the ALOthat a preponderance of the evi dence
that respondent's failure to hire themconstituted the violation alleged.
Juventina Mares Cortez race several attenpts to get work wth Respondent
for ERulalia and Maria during 1977. (nh one occasi on, crew foreman Tony
Myagi shina told her he did not want URWadherents, when he referred to as
"Chavi stas, " because they were too nuch trouble. Sal Qunarra
Respondent's President, testified that he woul d have been wlling to enpl oy
Eulalia and Maria in 1974, had they sought work then, but that in 1977 he
was unwi lling to hire thembecause in their years of work for Respondent
before the 1973 stri ke they had done poor work. He did not explai n why
their purportedy poor past work woul d have been forgiven in 1974 but not
in 1977. \¢ conclude that the clai mof poor past work was a pretext
intended to nmask Respondent's real reason for not hiring Eulalia and Mri a,
their support for the UFW

As to San Juana Mares, we find that Respondent's exception has
nerit. The parties agree that Sal QGunarra offered her a job, through her
sister Juventina, in August 1977, after Juventina filed an unfair | abor
practi ce charge accusi ng Respondent of violating the Act by its refusal to
hire nenbers of her famly. The question in dispute is whether Sal Qunarra
al so of fered San Juana work, through Juventina, earlier in the season

Sal Qunarra testified that he thought Juventina and San Juana
were the only nenbers of the Mares famly who were "worth their salt" as
workers. He stated that he told Juventina in early July, as the pre-

harvest thinning work was endi ng, that San Juana
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could report for work in the harvest. Juventina testified that Sal's
only offer of work for San Juana was the one he extended in August.

The ALOdid not make an explicit credibility resolution wth
respect to the conflicting testinony given by Sal Gurmarra and Juventi na
on this issue. He found that QG unarra coul d have of fered San Juana
i medi ate enploynent in the thinning. Payroll records for the Myagi shi na
crew, however, indicate that while there had been hiring during the
thinning, no hiring took place that late in the thinning. If Respondent
didin fact, during the thinning, offer to have San Juana go to work, when
the harvest got underway a few days l|ater, and hired no other enpl oyees
between this offer and the start of the harvest, the delay of a day and a
hal f while the thinning was being finished woul d not constitute a
violation of the Act. Accordingly, in the absence of a credibility
resolution in Juventina s favor as to the disputed offer, we find that
General (ounsel has not established that Respondent di scrimnated agai nst
San Juana Mares in violation of section 1153(c) or (a) of the Act.

Respondent excepts to the ALOs finding that Respondent viol ated
section 1153(c) and (a) in failing to hire Glbert "Shorty" Aceves in
1977. The exception is wthout nerit. Two crew nenbers testified that
crew foreman Tony Myagishina told their, he did not want "Chavistas" |ike
Shorty on the crew, and Tony acknow edged that he renenbered Shorty bei ng
on picket lines at Respondent's operation during the 1973 strike. The
pr eponder ance of the evi dence supports the concl usion that Respondent
failed or refused no hire Shorty in 1977 because of his adherence to the

UAW and thereby vi ol at ed
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section 1153 (c¢) and (a) of the Act.

Respondent excepts to the ALO s concl usi on t hat
Respondent's failure to hire Mguel Ranos in 1977 constituted a-viol ation
of section 1153 (c) and (a) of the Act. The exception is neritorious. The
ALOs conclusion rests entirely on Ranos' testinony and a decl aration he
executed in August 1977, which was inconsistent wth his testinony at the
hearing. The ALOresol ved the conflict between Ranos' testinony, the
i npreci sion of which he acknow edged, and that of foreman Soto, who
allegedly rej ected Ranos' application for work, on the basis that, although
both Ranos and Soto "were unbelievable at tines," Soto was | ess believabl e.
Ve find this an i nadequat e reason for accepting Ranos' testinony and basing
an unfair-|labor-practice finding upon it. As the evidence produced by the
General (ounsel does not constitute a preponderance of the evidence on the
issues raised by this alleged violation of the Act, the allegation is
her eby di sm ssed.

Respondent excepts to the ALOs conclusion that it viol ated
section 1153 (c¢) and (a) inrefusing to hire Jose Garza, Rufina Ronero
Garza, and Calextra Ronero in 1977. This exception is wthout nerit. The
three had worked for Respondent for several years up to and including 1973,
had gone on strike in 1973, and had not worked for Respondent in the years
between 1973 and 1977. In their years wth Respondent prior to 1973 they
worked for sone tine on a crew of which Tony M yagi shina was the sub-
forenan. Wien they applied to Sal GQunmarra for work, Sal referred then to
crew foreman Tony Myagi shina; Myagi shima did not hire thembut referred

themback to Sal Gunarra, who told themwhen they next saw hi mthat no
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work was avai | abl e.

Rufina Ronero Garza testified that when she asked M yagi shi ma
for jobs for herself, her husband, and her nother, M yagi shina told her
that a "freeze" had been inposed on his crew, which prevented himfrom
hiring nore workers unless Sal Qunarra specifically authorized the hire.
Payrol| records indicate that five workers were added to Myagi shina's
crew at or shortly after the tine of Rufina's request. At the hearing,
M yagi shina explained this by saying that the five had all worked in his
crew during 1976 and that persons who had worked on his crewin the 1976
harvest were exenpt fromthe hiring freeze because they were known to do
work of acceptable quality.

A though Myagi shinma testified that he renenbered the three
all eged discrimnatees fromworking wth thembefore 1973, he did not say
whet her they had been good or poor workers. Rufina testified that
Myagi shina told her the he didn't want "ol d* workers because they were
the cause of too nuch trouble. The ALOcredited her testinony on this
poi nt, al though M yagi shi ma deni ed havi ng nmade such a stat enent.

V¢ concur with the inference drawn by the ALO fromthe record
evi dence that the "troubl e" M yagi shima w shed to avoid by not having
"ol d" workers like Rufina, Jose, and Calextra on his crewwas their
support for the UFWand that this, not doubts about the quality of their
work, was Myagishina' s reason for treating themdifferently fromthe
returni ng 1976 crew nenbers, i.e., sending then back to Sal Gunarra
instead of hiring themfor positions which were available on his crew

Hs failure and refusal to hire themwas
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therefore a violation of section 1152 (c¢) and (a) of the Act.%

Respondent excepts to the ALOs conclusion that it violated section
1153(c) and (a) through foreran Tony Myagishina's failure or refusal to rehire
Anabel i Encinas and Angel Garza. Ve find nerit in this exception only to the
extent that it applies to Angel Garza.

Anabel i Enci nas worked on Myagi shima's crew fromApril 16, to
approxi mately June 1, 1977, when she quit w thout receiving any assurances
that she would be rehired if and when she sought work again. In late
August, Anmabeli and Angel Garza sought work on Myagi shina s crew
Myagi shina told then he had no positions available as his crew was then
subject to a hiring freeze. It is well established that both Avabeli and
Angel were active UFWsupporters and that M yagi shima knew of their union
support .

The payrol |l records for the Myagi shima crew indicate that two persons,
Rosaura CGontreras and Paul Bal deras, Jr., rejoined the crewat about this tine,
havi ng been el sewhere for several payroll periods. Respondent offered no
expl anation for rehiring these former crew nenbers while refusing to rehire
Arabeli. The failure to rehire her appears to have been based on Tony's negative
attitude toward "Chavi stas." V& conclude, therefore, that Respondent vi ol at ed
section 1153(c) and (a) of the Act by failing or refusing to rehire Anabel i
Encinas. The failure to hire Angel Garza does not constitute a violation of the
Act, as Angel had not worked on the crewearlier in the season and was not entitled

to recei ve the sane

¥ Bvidence that the wife of another crew foreran | ater suggested they
apply for work to her husband is immaterial, as the violation of the Act:
through Myagi shina's refusal to hire then had al ready occurred.

10.



treatnent as forner crew nenbers who applied for rehire. Joe Maggi o,

Inc., (July 15, 1978) 4 ALRB No. 37; Abatti Farns (May 9, 1979) 5 ALRB

No. 34. Accordingly, this allegation is dismssed as to Angel Garza.

Respondent excepts to the ALOs conclusion that it violated
section 1153(c) and (a) by Tony Myagishima's failure or refusal to hire
Lorenzo and Leonardo Gal van, Sanuel and Juana Manriquez, and Tony,

Dol ores, and Teresa (choa, on August 22, 1977. This exception | acks
nerit.

(ne of Respondent's forenen, Santana Soto, contradicted
Respondent' s contention that the Myagi shina crew was doi ng no hiring
at the tine these seven sought to be hired. The circunstances in
whi ch they were refused work, having nmet Myagi shina at Myagi shina' s
invitation, at 5:00 aam on the road to the crews worksite in Ducor,
are susceptible of no other rational explanation than that they woul d
have been given jobs had Myagi shima and Sal G umarra not recogni zed
themas WWadherents. Respondent's expl anation, that M yagi shi na
invited themto neet himat such an unlikely tine and place so that he
could tell themin person why they could not be hired, is altogether
unper suasi ve. V¢ concl ude that Respondent viol ated section 1153(c)
and (a) of the Act by refusing to hire the seven for anti-union
reasons.

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(c) and (a) by its refusal, through supervisor Dave S anl ey
and forenman Tino Espinosa, to hire Adelina Gurrola, Teofilo Garcia, and

Josephi ne and Rosendo Gonzal es. The exception is wthout nerit.
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As Respondent admtted know ng of the union support of Qurrol a
and Garcia, the entire dispute as to this alienation centers on what
forenman Espinosa told the four applicants when they asked hi mfor work.
Espinosa testified that he offered then work, which they refused, as
"drummers, "% which requires carrying a caja |l oca or "crazy box," which
wei ghs over 40 pounds when full. Each of the four alleged discrimnates
testified that Espinosa did not offer themsuch work, which they woul d have
accepted, but instead told themthat no work at all was available on his
crew Payroll records indicate that other applicants were being hired onto
the crewat the tine.

As the testinony of the four was consistent and was inplicitly
credited by the ALQ in contrast to the uncorroborated testimony of Tino
Espi nosa, we concl ude that the evidence preponderates in favor of General
Gounsel ' s version of events, that Espi nosa rejected Adelina Qurrola and
Teofil o Garcia because of their union support, and that Rosendo and
Josephi ne Gonzal es were rejected by Respondent because they were
acconpanyi ng known uni on adherents Qurrola and Garcia. Respondent t her eby
viol ated section 1153(c) and (a) of the Act. Hedi son Manufacturing Co.
(1980) 249 NLRB 791 [104 LRRVI 1506]; Conputed Tine Corp. (1977) 228 NLRB
1243 [94 LRRM 1752]; Howard Johnson Q0. (1974) 209 NLRB 1122 [86 LRRM 1148]

Respondent excepts to the ALOs conclusion that it violated

section 1153(c) and (a) of the Act by the failure or refusal of its

Y Drunmers performa cl ean-up operation, picking grapes of inferior
quality unsuitable for the tabl e-grape narket.
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foreman, Santana Soto, to hire Teresa Perez, five of her children and one
daughter-in-law The exception is wthout nerit.

Teresa Perez testified that Soto told her on July 10, 1977, that
he woul d hire her and three of her children as pickers if he could find
two packers to work wth theim She testified that on July 12 she told
Soto by tel ephone that she had | ocated two experienced packers (Eva Perez
Quaj ardo and Sofia Tellez), who were willing and able to join the crew
She testified further that Soto said he would call her as soon as his crew
swtched fields, but never did so. Soto admtted know ng that Teresa had
gone on strike in 1973. He deni ed having had any conversation wth Teresa
on July 12, but three of Teresa s daughters and her son all corroborated
the naterial aspects of her testinony regarding the tel ephone
conversation. The ALOcredited Teresa's testinony.¥ In viewof this
credibility resolution, we agree wth the ALOthat a preponderance of the
evi dence establishes that Soto discrimnatorily failed to hire Teresa
Perez, Rosa Perez, Celia Perez, Al berto Perez, Arnando Perez, Eva Perez
Quajardo, and Sofia Tellez, in violation of section 1153(c) and (a) of the
Act.

Respondent excepts to the ALO s conclusion that it violated

section 1153(c) and (a) by discrimnatorily dischargi ng Jesus and

91t is this Board's established policy not to override an ALO's
resolutions with respect to credibility unless the cl ear preponderance of
all the rel evant evidence convinces us that the resol utions were
incorrect. AdamDairy dba Rancho dos Ros (April 26, 1978) 4 ALRB Mb. 24;
Sandard Drywal | Products (1954) 91 NLRB 544 [16 LRRM 1531]. V¢ have
careful |y examned the record and find no basis for reversing this
credibility resolution or, with the exception of Mguel Ranos' testinony
di scussed on p. 3, supra, any of the ALOs other credibility resol uti ons.
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Maria Iniquez. V@ find nerit in this exception. The record contains
substantial evidence that the alleged discri mnatees were unsati sfactory
wor kers, which is the reason given by Respondent for discharging them and
little if any probative evidence that adherence to a union or activities on

its behalf was the reason for their discharge. Lu-Bte Farns (May 10, 1977)

3 ALRB No. 38. Accordingly, the allegation that their discharge constituted
an unfair |abor practice is hereby di smssed.

Respondent excepts to the ALOs conclusion that it unlawfully
viol ated section 1153(c) and (a) of the Act by foreman Jose Liceaga' s
refusal to rehire Jose Ganboa late in the 1977 harvest. W find no nerit
in this exception.

V¢ find no reason in the record to disturb the AAO s
credibility resolution in favor of the alleged discrimnatee wth respect to a
conversation he clained to have had with crew foreran Jose Liceaga in July 1977,
in which Liceaga told himhe would be able to rejoin the crew after taking tine
off for a vacation. Ve agree wth the ALOin inferring fromdubious parts of
Li ceaga' s testinony that Liceaga was notivated in refusing to rehire Ganboa | ate
in the harvest by a desire not to have this known UFWsupporter on his crew
during the el ection canpai gn. Liceaga' s testinony, for exanple, that he was
unawar e of Ganboa' s support for the union does not hold up well in the face of
the undi sputed facts that Ganboa | ed several nenbers of Liceaga s crew off the
job briefly in 1976 to support a wage dispute, and that Ganboa, unlike other crew
nenbers, wore a UFWbutton while working in 1976. S mlarly, Liceaga s testinony

that he failed to notify Ganboa | ater in the season when



positions admttedl y becane avail abl e on his crew because he did not know
where or how to reach himhardly appears consistent with his testinony
that he had known Ganboa fairly well for twenty years.

In view of the enl argenent of the crew by two nenbers at about
the tine Ganboa unsuccessfully sought to be rehired, we concl ude that
foreman Liceaga' s rejection of Ganboa' s request for rehire was
discrimnatory and was based upon the latter's support for the UFW
Respondent thereby violated section 1153(c) and (a) of the Act.

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(c) and (a) of the Act by the act of its sub-foreman, Pancho
Chavez, in discharging Fidel Martinez. V& find no nerit inthis
exception. Martinez and three other crew nenbers testified that Chavez
fired Martinez when Martinez said that he wanted to be paid for the tine
spent receiving instructions from Chavez and that he was going to take
his conplaint to the UFW (Chavez and two other w tnesses testified that
Chavez did not fire Martinez but told himhe could take his grievance to
the UPWif he so desired. The ALOcredited Martinez and the w t nesses who
corroborated his version of the conversation. V¢ find in the record no
reason to overturn his credibility resolution. Therefore Respondent's
exception is hereby di smssed.

Respondent excepts to the ALOs conclusion that it violated
section 1153(c) and (a) of the Act by the failure of supervisor David
Sanley and forenman Tino Espi nosa to rehire enpl oyees Ereteri o Rodri guez
and Juan Zapata Ros. Ve find no nmerit in this exception.

Rodriguez and R os worked through nost of the 1977 season
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on Espinosa "s crew They were apprehended by the Immgration and

Nat ural i zation Service on Septenber 8, arc did net report to work again
until Septenber 17. Espinosa did not |let themresume work but sent themto
supervi sor Sanl ey, know ng that Sanley was not hiring new workers at that
tine. Espinosa and Stanley both testified that Respondent followed a policy
wher eby an enpl oyee who missed nore than a week of work w thout prior
authorization was required to formally re-apply for work. Wen Espi nosa
sent Ros and Rodriguez to apply to Sanley for work, he did not notify
Sanley in any way that they had worked t hrough nost of the season, on his
crew He offered no explanation for this failure, which was inconsi stent
wth his avowed desire to have the nen rejoin the crew A so inconsistent
w th such a desire was Espinosa' s decision to send the nen to Stanl ey
instead of sinply letting themrejoin the creww thout informng Sanley;
Espi nosa testified that on occasion he would get around hiring freezes by
sinply failing to notify Sanl ey about enpl oyees he was hiring.

In the absence of an expl anati on by Espinosa for his failure to
take the one sinple step which woul d al nost surely have resulted in the
rehiring of Ros and Rodriguez, we infer that his failure was the result of
a desire not to have the two UFWadherents on his crew as the el ection
approached. That he knew of their support for the union is clear fromthe
record. V¢ conclude that Respondent’'s failure or refusal to rehire R os and
Rodri guez was based on their union support and that it therefore viol ated
section 1153(c) and (a).

Respondent excepts to the ALOs conclusion that it viol ated
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section 1153(c) and (a) of the Act by the refusal or failure of forenan
Jose Chavez to hire Domngo Telles, Juan Carrera, and Hector Carrera.
This exception is wthout nerit.

Telles and the two Carreras worked on the Chavez crew unti |
Qctober 1977. The evidence in the record does not clearly establish
whether they voluntarily quit the crewat that tine or were laid off. n
Decenber 21 or 22, the three sought to be rehired onto the crew, which was
engaged in pruning plumtrees. O April 19, 1978, while the crew was
pruni ng vines, Hector Carrera agai n asked Jose Chavez for work for the
three. According to his testinony, on both occasions Chavez told hip no
positions were available but that he would call themas soon as work
becane available. Chavez never did call then, however.

Respondent' s contention that the Chavez crew was subject to a
hiring freeze all through the pruni ng season, fromlate Novenber to m d-
May, is undercut by payroll records show ng that five workers on the crew
during the harvest rejoined it not when the pruni ng season began but sore
tine into the pruning. Respondent woul d have us distingui sh these workers
fromTelles and the Carreras on the basis that the five had been |aid of f
at the end of the harvest and then "reported late for the pruning
operation,” whereas Telles and the Carreras had quit the crewvoluntarily.
Respondent does not dispute that it knew of the union support of the
t hree.

(n the basis of the record as a whole, we find that Respondent's
general policy was to rehire workers whomit had enpl oyed earlier in the
sane year, as in fact it did rehire five workers onto the Chavez crew A

di stinction whereby those who quit
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voluntarily were not to be rehired, but those who were laid off could be
rehired, suggests arigidity and formal ity which were not characteristic of
Respondent' s actual practice in nost instances. Respondent's argunent that
such a distinction explains its refusal to rehire Telles and the Carreras
was, we find, actually a pretext intended to disguise the real reason for
not taki ng then back on the Chavez crew, i.e., their support for the UFW
The discrimnatory treatnent of the three for this reason constituted a
violation of section 1153(c) and (a) of the Act.

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(c) and (a) of the Act by the failure or refusal of foreman
Macario Pinson to hire Hpidia Msa, Marcos Mesa, and Qara Qtega in July
1977. Ve find that Respondent's exception is neritorious.

Hpidia and Qara wrked on Pinson's crewin 1976. Hpidia
testified that she nade several conplaints to Fnson during the 1976 season
about the food served at his |abor canp and the unavailability of toilets
there during a long period of plunbing repair. She also testified that she
conpl ai ned to the canp cook about the food and to Sal G unarra about
Respondent' s wage | evel s. Pinson denied receiving any conpl aints from
Hpidia but the canp cook corroborated Hpidia s testinony that H pidia
conpl ained to her about the toilet problens. PFinson further denied that
H pidia asked himfor work in 1977 for herself and her husband Marcos and
daughter dara. He stated that he woul d have hired themif H pidia had
asked himfor jobs for themin July 1977 as she cl ai med she did. The ALO

credited Hipdia s testinony. Even if Hpidia s testinony is fully
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credited, however, the General (ounsel has not presented evi dence
establ i shing a connection between her conplaints and Fnson's refusal or
failure torehire her. Ve therefore dismss this allegationinits
entirety.

Respondent excepts to the ALOs finding that forenman Macario
P nson threatened enpl oyees with loss of work if they signed authorization
cards for the UFW saying, "He who signs for the union is signing his own
check.”" V¢ reject this exception, as the ALOs finding was based entirely
on acredibility resolution he nade in favor of General Counsel's w tness
Jesus | niquez and against Pinson. V@ find no reason in the record to upset
this credibility resolution. A though P nson's renark was al |l eged as one
of the Charging Party's el ection objections and was not nentioned in the
conplaint, it was fully litigated at the consolidated hearing, and as the
renmark constituted interference wth enpl oyee organi zati onal rights
protected by section 1152 of the Act, we find that it violated section
1153(a) of the Act.

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(c) and (a) of the Act by two constructive di scharges: that of
Gscar Carillo fromthe crew of Fano Padillo, and that of Ranon Ramirez
and his famly fromthe crew of Valeriano Juarez. As to the Ramrez
famly, the exception has nerit. The petty insults and mnor harassnent
whi ch the record indicates Ramrez and his famly mght have been
subjected to by foreman Juarez, or wth his tacit approval, do not
constitute such severe treatnent that they nanifest an intention on
Juarez' part to force the Ramrez famly to quit. George Arakelian (Feb.

14, 1979) 5 ALRB No. 10; aff'd in
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relevant part (1980) 111 Cal.App.3d 258; Pre-Cast Mg. Go. (1972) 200 NLRB 135 [ 82

LRRV 1336] .

Turning to the all eged constructive discharge of Gscar Carillo by
field supervisor John Mirray, we find that Mirray's offer of work to Garillo in
a drumming job, which Carillo rejected, and Carillo' s continued enpl oynent in
caning are inpossible to reconcile wth a constructive di scharge, even though
Carillo was not offered a job picking table grapes whi ch he may have been | ed
to expect. Here again, Respondent's treatnent of the enpl oyee was not so
unfavorable that it nanifested an intention to force the enpl oyee to quit;
Carillo in fact continued working for Respondent for sore tinme after being
refused work as a picker.

V¢ do find, however, that Mirray's notive for refusing
Carillo work as a picker was not that Carillo was a poor worker. This rationale is
refuted by Mirray's own choice of Carillo as foreman of a drummng crew in 1976.
Rather, Mirray's notives appear to have grown out of two incidents early in the
1977 season. Carillo on one occasion |led the crew of forenan Andy Minoz in
resisting an order of superintendent A Gunarra that they continue working after
nine hours in hot sun. O another day Carillo, in the presence of Minoz, urged the
crewto quit as a group if any of themwere fired. As Carillo was engaged in
activity directed toward the protection or inproved condition of fell ow workers,
his actions were wthin the sphere of protection provided by sections 1152 and
1153(a) of the Act. NRBv. Sencore, Inc. (8th dr. 1977) 558 F.2d 433 [95 LRRM
2865] ; Randol ph Dvision, Ehan Alien, Inc. v. NLRB (1st dr. 1975) 513 F. 2d 706
[89 LRRVI 2013]; Onens- Corni ng
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Fiberglass Corp. v. NLRB (4th Qr. 1969) 407 F.2d 1357 [70 LRRV 3065]

Inretaliating for these acts of Carillo by offering himless
desirabl e work than picking table grapes, Mirray viol ated section
1153(a) of the Act.

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(a) of the Act by distributing a letter to enpl oyees duri ng
the el ecti on canpai gn whi ch contai ned the fol | ow ng sent ences:

Qur conpany does not want or need a union. The conpany

stands ready to deal wth each and every enpl oyee

individually, to hear his or her problens, to seek and

i npl enent sol uti ons whenever feasi bl e.
The ALOinterpreted this |anguage as a solicitation of enpl oyee
grievances wth an inplied promse that the grievances woul d be pursued
and corrected if correction were feasible. V¢ concur in this
interpretation.

The National Labor Relations Board (NLRB), whose deci si ons
section 1148 of the Act requires us 'to foll ow as precedent where
applicable, has held in several cases that an enpl oyer may solicit
grievances during an el ection canpaign if a grievance procedure was in
operation at the enterprise before the canpaign. See, e.g., ITT
Tel ecommuni cati ons (1970) 183 NLRB 1129 [ 74 LRRM 1386]; Bryant Chucki ng
Qinder Go. (1966) 160 NLRB 1526 [63 LRRM 1185]. But enpl oyers whi ch had

not regularly solicited grievances before an el ecti on canpai gn have been
found in violation of the National Labor Relations Act (NLRA) for
beginning to solicit grievances during a canpaign. For exanple, in Swft

Produce, Inc. (1973) 203 NLRB 360 [83 LRRM 1050], the Board stat ed:
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There is no evidence that the Respondent was in the habit of
soliciting grievances fromits enpl oyees and, inasnuch as the
tiring of the solicitation of grievances directly coincided wth
the origination of enpl oyee union activity, it is not unreasonabl e
to draw the inference of inproper notivation and i nproper
interference wth enpl oyee freedomof choice. Further, the
solicitation of enployee grievances, in the circunstances
presented here, carried wth it the inplied promse that such
grievances woul d be renedi ed. Such conduct is clearly unlawf ul .
Accordingly/ we find that, by engagi ng i n such conduct, Respondent
viol ated section 8(a)(1) of the Act.

See al so Montgonery Ward & Go. (1976) 225 NLRB 112 [93 LRRM 1077]; Litton
Cental Products, etc, v. NLRB (4th dr. 1976) 543 F.2d 1085 [93 LRRM

2714] .

Returning to the facts before us, Sal Qunarra testified that the
part of the letter quoted above was "sinply a reiteration of the way we
handl ed oursel ves in the past” and was neant nerely to remnd enpl oyees of
a | ong-standi ng gri evance procedure whi ch Respondent naintained. Gunarra
descri bed Respondent' s assertedly | ong-standi ng gri evance procedure as

fol | ows:

The forenan takes care of whatever they (sic) can, and then it
goes to the supervisor, and then on to the superintendent, and
obviously tone, | nean, if he can't handle it.
Taking Gurmarra' s description of Respondent's grievance procedure at face
val ue, the procedure appears to have been conpl etely passive in nature.
Gonpl aints were received but net solicited at the | onest supervisory |evel
and then passed up the chain of command if resol ution proved inpossibl e
W thout recourse to higher authority. Neither Qunarra' s description nor any
ot her evidence in the record suggests that Respondent regularly solicited
grievances in an active nmanner. The letter distributed during the canpai gn

appears to be Respondent's first actual solicitation of enpl oyee grievances.
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V¢ adept the position taken by the NNRBin Saft Produce, Inc.,

supra, that if an enployer as a regular practice solicits enpl oyee

conpl aints and takes appropriate action, no violation of the Act woul d be
entailed, nor would a basis for an objection to an election exist, if the
enpl oyer rem nded enpl oyees of this practice during a representation

el ection canpaign. But a solicitation of grievances during a canpaign if
no such practice has previously existed rai ses an i nference that the

enpl oyer is inpliedly promsing to i nprove the enpl oyees' work situation
and is thereby attenpting unfairly to influence his enpl oyees' choice
about uni oni zat i on.

In the context here before us, we find that Respondent di d not
regularly solicit enpl oyee grievances before the el ecti on canpai gn, and
that the solicitation and inplied promse of correction in Sal Qunarra's
letter constituted an interference wth enpl oyees' rights under section
1152 of the Act, in violation of section 1153(a).

Respondent excepts to the ALO s concl usi on that Respondent
viol ated section 1153(a) of the Act by distributing to its enpl oyees in
early Septenber 1977 a | eafl et which coul d reasonably have been regarded
by the enpl oyees as an inplied threat that benefits woul d be reduced if
the union won the inpending el ection. The exception has nerit.

Wi le the NLRB has found viol ations of section 8(a)(1) of the
NLRA based on statenents nade by enpl oyers during el ecti on canpai gns whi ch
threaten enpl oyees wth the | oss of specific benefits, Sportspal, Inc.
(1974) 214 NLRB 917 [88 LRRM 1533]; The Geat Atlantic and Pacific Tea (o.
(1971) 194 NLRB 774 [79 LRRM 1087], it
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has found no violation in statenents which claimthat existing benefits are
the . maxi numthe enpl oyer can afford, or which indicate that the enpl oyer
wll not yield to unreasonabl e contract demands by a victorious union in
order to avoid a strike, or which point to the harsh economc realities of

strikes as possi bl e consequences of a bargai ning inpasse, J. R VWWod, Inc.

(1977) 228 NLRB 593 [96 LRRM 1413]; Bel knao Haradware and Mg. (o. (1966)

157 NLRB 1393 [ 61 LRRM 1541].

This particular leaflet contained an inplied
acknow edgenent that an obligation to bargain wth the union would arise if
the union were sel ected as the enpl oyees' representative. It threatened no
| oss of enpl oyee benefits, and contai ned no fal sehoods or
msrepresentations. Ve conclude, therefore, that the |leaflet did not
constitute either a violation of the Act or a basis for an objection to the
el ecti on.

Respondent excepts to the ALOs finding that veiled threats, in
violation of section 1153 (a) of the Act, were contained in another of the
| eaf | ets Respondent distributed to enpl oyees during the canpaign. This
exception lacks nerit.

The leafl et stated that enpl oyees coul d be deported in the event

of a strike:

.. 1f you are not a citizen and engage in a strike, you coul d be
i nmedi atel y deported by the Immgration Service. Even if you have a
green card, the | aw says that they nust deport you!

For the reasons set forth below we agree wth the ALOthat this |eafl et
did infringe upon enpl oyees' organi zational rights in violation of

section 1153 (a) of the Act.
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Respondent' s statement about the possibility of deport a tier
was a serious msstatenent of applicable law A hol der of an i nm grant
visa, known as a "green card,” has the legal status of an imnmgrant alien.
As a permanent resident of the Lhited States, such a person enjoys all the
rights of a citizen except the right to vote. A strike or |abor dispute
I nvol ving a work stoppage or |ayoff of enployees in an industry in which
an immgrant alien is enpl oyed does not subject the immgrant aliento
deportation. The federal regul ation which Respondent cites as the basis
for the statenent inits leaflet, 8 PR 214.2(10),” applies only to a
petitioner for a non-immgrant visa. Holders of non-immgrant visas do
not enjoy immgrant alien status.

Respondent's statenment inits leaflet failed to reflect the
crucial distinction between holders of immgrant visas (green cards) and
hol ders of non-immgrant visas, and therefore erroneously indicated that
even hol ders of green cards woul d be in danger of deportation in the event
of a strike. Such a msstatenent of the lawin a communication to a
wor kf or ce conposed in | arge neasure of forei gn-born persons, sone of whom
hel d green cards and sorme of whomdid not, was likely to cause confusion
and anxi ety and thereby to inhibit their organizational activities. See

Sure Tan, Inc. (1978)

'8 CFR 214.2(10) provides: Effect of |abor dispute involving a work
stoppage or |ayoff of enployees. A petition shall be denied if a strike
or other |abor dispute involving a work stoppage or |ayoff of enpl oyees is
in progress in the occupation and at the place the beneficiary is to be
enpl oyed or trained; if the petition has al ready been approved, the
approval of the beneficiary's enpl oynent or training i s automatically
suspended whil e such strike or other |abor dispute is in progress.
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234 NLRB 1187 [97 LRRM 1439]. It thereby viol ated section 1153(a)
of the Act.¥ \Mether Respondent's error was a good faith nistake is

irrel evant.

Interference, restraint and coercion ... does not turn on the

enpl oyer' s notive or on whet her the coercion succeeded or fail ed.
The test is whether the enpl oyer engaged i n conduct which, it nay
reasonably be said, tends to interfere wth the free exercise of
enpl oyee rights under the Act. Nagata Brothers (May 23, 1979) 5
ALRB Nb. 39, rev. den. by G.App., 4th Dst., Ov. 1, Novenber 19,
1979. hg. den. Decenber 31, 1979, cert. den. June 16,

1980. 100 S . 3010; Cooper Thernoneter Co., (1965) 154 NLRB 502
[59 LRRM 1767]; Anerican Freichtways (o., (1959) 124 NLRB 146 [44
LRRV 1302] ,

Respondent excepts to the ALOs conclusion that it viol ated
section 1153 (a) through foreman Tino Espinosa s interrogati on of enpl oyee
Ranon Ramrez about enpl oyee organi zing natters and Espinosa’ s threats to
Ramrez that there woul d be economc reprisals if the UPWwere sel ected as
the enpl oyees' representative. V¢ dismss this exception as bei ng w t hout
nerit. The ALOs finding is based entirely on his credibility resol utions
in favor of Ramrez and another of the General (ounsel's w tnesses and
agai nst Espinosa, credibility resolutions which are anply supported by the
record in this testinony.

Respondent excepts to the ALO s concl usion that Respondent
viol ated section 1153(a) when field superintendent John Mirray and crew
forenman Lupe Zacarias threatened enpl oyees with | oss of enpl oynent if they
signed authorization cards in support of the UFW This exception is

nmeritorious.

¥ As we find Respondent's statement regarding deportation to be
obj ectionable and illegal conduct, we do not consider any of its other
statenents in this |leaflet.
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The record shows that a statenent Zacarias nade to the crewto
the effect that enpl oyees who signed cards would | ose the right to work
for Respondent was i mredi ately repudi ated by Mirray, Zacarias' superior in
the chain of authority. Mirray stated enphatically to the enpl oyees t hat
no such consequences woul d fol l ow fromsigning authorization cards and had
Zacarias correct his statenent for Spani sh-speaki ng enpl oyees. The ALO
erred as a matter of law in concluding that because of the chilling effect
of Zacarias' remark on enpl oyee organizing rights, the remark constituted
a violation of section 1153(a) "despite any subsequent clarification."
(ALO Decision, p. 129.) The usual approach taken by the NLRB to cases in
whi ch threateni ng, coercive renarks by representatives of an enpl oyer are
qui ckly repudiated in a manner that is likely to reach and be under st ood
by all enpl oyees who heard the coercive remarks is to find that the
initial renarks are neutralized by the subsequent corrections. See, e.g.,
Kawasaki Mdtors Gorp. (1977) 231 NLRB 1151 [96 LRRM 1305]; ki data Corp.
(1975) 220 NLRB 144 [90 LRRM 1441]. Ve find that Zacarias' renark was

neutralized by Mirray's correction and we therefore dismss this
all egation of the conpl ai nt

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(a) by remarks of crew forenan Joe Gunarra, Jr., threatening
enpl oyees with | oss of jobs through nmechani zation i f the UFWwon the
el ection. The exception is well taken.

ne of the nenbers of the crew of Joe Qunarra, Jr., testified
that Qunarra told a group of enployees that "if the UFWwon, hours woul d

be cut, and nachi nes woul d take our jobs."
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Gurarra hinsel f acknow edged havi ng a conversation wth crew nenbers
regarding the possibility of job | oss due to nechani zati on. According to
his testinony, however, he linked this possibility to market factors:

| told then if the price of the grapes doesn't go up to the

price of labor, then we'd have to nechanize and use nore

nachi nes.

Hel pful guidelines as to the limts which enpl oyers nust observe

in renarks to enpl oyees about unfavorabl e econom c consequences whi ch
mght result fromunionization were established by the U S Suprene Court

in NNRB v. Gssel Packing Go. (1969) 395 US 575 [71 LRRVI2481], as

fol | ows:
[Aln enployer is free to communicate to his enpl oyees any of his
general views about unionismor any of his specific views about a
particul ar union, so long as the communi cations do not contain a
‘threat of reprisal or force or promse of benefit.' He may even
make a prediction as to the precise effects he believes
uni oni zation w Il have on his conpany. In such a case, however
the prediction nust be careful ly phrased on the basis of
obj ective fact to convey an enployer's belief as to denonstrably
probabl e consequences beyond his control.... 71 LRRMat 2497.
Here, according to Gunarra' s testinony, he predicted that a conbi nation
of costs resulting fromunionization and unfavorabl e narket devel oprent s
beyond Respondent's control mght necessitate greater nechani zation at the
cost of sone jobs. According to Qunarra's version of the conversation
the factors he cited were objective, and his prediction was based on
probabi lity. In the absence of a credibility resolution by the ALOin
favor of either Qunarra or the enpl oyee w tness, we resolve the conflict
in favor of the party charged and accent Qunarra' s version. V& concl ude

that the General Counsel has failed to establish by a preponderance
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of the evidence that Respondent violated section 1153(a) of the Act by
this conversation, and we dismss the allegation

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(a) of the Act by threats crew foreman Jose Chavez nade to two
enpl oyees that they would lose their jobs as a result of nechanization if
they angered their enpl oyer, the Respondent, by their activities in
support of the UFW This exception is wthout nerit.

Enpl oyees Juan Carrera and Domngo Tel les testified that forenan
(havez threatened themas indicated above after they had criticized field
superintendent A Gunarra in front of other enpl oyees. Chavez testified
that he had reprimanded Carrera and Telles for criticizing Gunarra, but
stated that he had not threatened that they would | ose their jobs, and
that "he didn't think" he had nenti oned nechani zation in his reprinand.
The ALOcredited the version of the conversation given by Carrera and
Telles. In viewof Chavez’ uncertainty as to whether he nentioned
nmechani zation in his reprimand, and in view of the absence fromthe record
of any evi dence whi ch woul d undercut the ALOs credibility resolution in
favor of Carrera and Tel |l es, we conclude that Chavez nade the threatening
renmarks w th which he was charged, and that Respondent thereby viol ated
section 1153(a) of the Act.

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(a) of the Act when, a few days before the el ection, field
superi nt endent John Murray ordered enpl oyee Pedro Vera to turn down the
vol une on his portabl e radio, on which a song coomonly associated wth the

UFWwas bei ng broadcast, and threatened to | ay
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himoff. V& do not find, nerit in this exception. Wera testified that
Mirray told himangrily to turn his radi o down and then, when Vera asked
hi mwhy Respondent did net sponsor a show to which the enpl oyees coul d
listen, threatened to give Vera "a three day rest." The evi dence
establ i shes that Respondent’'s enpl oyees are ordinarily allowed to listen to
any radi o broadcasts they w sh wthout interference by forenen or
supervisors. V¢ infer fromthe timng of Mirray's order to Vera and threat
tolay himoff, shortly before the el ection, that Mirray's deviation from
Respondent's nornmal tol erant practice was ained at Vera's support for the
UFW whi ch Mirray was seeking to di scourage. Accordingly, we find that
Miurray's conduct constituted a violation of section 1153(a) of the Act.

Respondent excepts to the ALOs conclusion that it violated
section 1153(a) of the Act when Joe Qurmarra, ., interrogated UFW
organi zers? and surveilled their organizing activities on one occasi on.
This exception is without nerit.

The facts are not in dispute. O Septenber 8, Joe Gunmarra, & .,
asked UFWorgani zer David Vel l es and anot her organi zer to identify
t hensel ves before he woul d all owthemto speak to the crew of Jose Liceaga,
whi ch was then on its lunch break. They provided the requested
identification. Qunarra renai ned near the crew for several mnutes while
Vel les and the other organi zer tried to interest the enpl oyees in the URWs
organi zational drive. John Gumarra, Jr., then arrived on the scene and he,

t oo, asked the

9 W reject the ALOs apparent concl usion that Respondent viol ated the Act
by questioning UFWorgani zers as to their identities. Qur regul ations
require organi zers to provide such identification. 3 Gal. Admn. Code
section 20900 (e)(4)(B).
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organi zers to identify thenselves. F nally, he and Joe Qunarra, S .,

depart ed.

A surveillance violation is established when an enpl oyer is
shown to have taken acti on which has the tendency to inhibit protected
activity by creati ng anong enpl oyees an i npressi on of surveillance.

Hendri x Manufacturing Conpany v. NLRB (5th dr. 1963} 321 F. 2d 100 [53
LRRVM 2831]; Tine-O Matic, Inc. v. NLRB (7th Ar. 1959) 264 F.2d 96 [43
LRRM 2661]; Pandol & Sons v. Agricultural Labor Relations Bd. (5th Qr.
1979) 98 Cal . App.3d 580. W find that Joe Qunarra, S.'s approachi ng and

lingering near the site of the organizing efforts was likely to inhibit
enpl oyee' s protected organi zational activities. Ve therefore concl ude
that Respondent engaged in surveillance in violation of section 1153(a) of
the Act. Sunnyside Nurseries, Inc. (Sept. 11, 1980) 6 ALRB Nb. 52; N.RBv.
Aero Corporation (5th Gr. 1978) 581 F.2d 511 [92 LRRM 1287]

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(a) of the Act when field superintendent John Mirray ordered
UFWor gani zer Josephina Horas to | eave Respondent's fields during the
| unch period of a group of enpl oyees on or about Septenber 9. This
exception is wthout nerit. Mirray ordered Fores to | eave after a heated
exchange between themin the presence of enpl oyees. Taking into account

thi s background and the fact that

19 Menber McCarthy disagrees with the conclusion that a surveillance
violation was established here. It is his viewthat the presence of John
GQGunarra, Jr., and Joe Gunarra, &., inthe fields at the tine UFW
organi zers were taking access was not shown to be inconsistent wth the
per fornmance of their usual functions as nanagenent personnel, and that
there is no basis for inferring that their presence there was in any way
out of the ordinary. Two Wieel Corp., dba Honda of Mneola (1975) 218
NLRB 436 [39 LRRM 1405].

7 ALRB No. 24 31.



Hores was legally entitled to be taking access to enpl oyees at that tine,
Mirray's order that she depart constituted conduct |ikely to inhibit

enpl oyees' organi zational activities. It therefore violated section
1153(a) of the Act.

Respondent excepts to the ALOs conclusion that it violated
section 1153(a) of the Act by foreman Vaughn Newhouse's surveil | ance of
organi zing activities of Sster Juliana de VWl fe on behal f of the UFW V¢
dismss this exception. The ALOs finding was based entirely on the
credibility resolution he nade in favor of Sster de Wl fe and agai nst M.
Newhouse regar di ng Newhouse' s approaching and |ingering near her and his
crew nenbers on occasi ons when she was trying to organi ze them The ALOs
credibility resolution was based at |east in part on Newhouse's denmeanor as
awtness. W find no basis in the record to upset this credibility
resol uti on. 2

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(c) and (a) by discrimnatorily delaying the hire, and/ or
interrupting the work, of Teodolo Otega and Enrique A oytes because of the
possibility they were WFWadherents. W& find no nerit in this exception.

Based on his credibility resolution in favor of Perez, Qtega, and
A oytes, which is supported by the record, the ALOfound that forenman Manuel
Del Canpo asked Perez, when he sought work for his friends Otega and
A oytes, whether Otega and Aloytes were "Chavistas,"” and that, after

letting Otega and Aloytes join his

2 Respondent "s witness WI|iam Ronero, whose testinony tended to
corroborate that of Newhouse, indicated that he had not paid nuch attention
to the interactions anong de VWl fe, Newhouse, and nmenbers of Newhouse's crew
whi ch were at issue.
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crew, Del Ganpo interruped their work and had then wait before
recommenci ng because of his stated fear that, if they were UFW
supporters, supervi sor Roy Koenig and Respondent's owners, the G unarras,
woul d be angry that they had been hired. These renarks were likely to
i nhi bit enpl oyees in the exercise of protected organizational rights and
constituted a violation of section 1153(a) of the Act. Section 1153(c)
of the Act forbids "discrimnation inregard to the hiring or tenure of
enpl oynent, or any termor condition of enpl oynent, to encourage or
di scourage nenbership in any | abor organi zation.”™ V¢ concl ude t hat
Respondent di scri mnated agai nst Otega and Al oytes by del aying their
hire and/or interrupting their work because of the possibility they were
"Chavi stas", and thereby viol ated section 1153(c) and (a) of the Act
Respondent excepts to the ALOs conclusion that it violated
section 1153(a) of the Act when crew foreman Del Canpo surveilled
organi zing activities of enpl oyees on his crewand interfered wth
conver sations between URWorgani zer Lal o Sal dana and nenbers of Del
Canpo' s crew  The exception is wthout nerit.

Del Canpo admtted interrupting a conversation between Sal dana
and enpl oyees, but according to Del Canpo the interruption was very brief
and amounted only to a remnder to the enpl oyees that they had to return
to work soon. According to Saldana' s testinony, Del Canpo interrupted two
conversations, saying, anong other things, that the UFWhad not hel ped
certai n undocunent ed workers, wth problens they were having in regard to
immgration. The ALOcredited Saldana' s testinony rather than Del
Canpo's, and we find no basis in the record for overturning his

credibility resolution. The
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testinmony of Javier Sal cedo, which tended to corroborate Del Cargo's test
irony, is deprived of probative val ue by an inconsistent decl aration

Sal cedo executed Septenber 6, 1977, General Counsel's Exhibit No. 60, which
stated that Del Canpo urged enpl oyees to hide fromuni on organi zers and
that Del Canpo threatened to run out of the crew anyone who spoke wth

or gani zers.

Respondent excepts to the ALOs conclusion that it viol ated
section 1153(a) of the Act by foreman Del Canpo's alleged threats to fire
enpl oyees who spoke with organizers. The only evidence offered by the
General (ounsel to support this allegation was the Septenber 6, 1977,
decl aration of Javier Salcedo nentioned above. In view of the
i nconsi stenci es between that declaration and Sal cedo' s testinony during the
hearing, we find that the General Gounsel has not produced evi dence
sufficient to establish the violation alleged. Accordingly, we dismss this
al | egati on.

Hection Results

Respondent excepts to the ALOs recommendati on that the
el ection be set aside because of the gravity and extent of Respondent's
m sconduct during the el ection canpaign. V& find no nerit inthis
except i on.

V¢ have concl uded that 31 agricultural enpl oyees were either
discrimnatorily discharged or discrimnatorily refused rehire because of
their protected union activity or support. In addition, we have found a
nunber of section 1153(a) violations including interrogation concerning
enpl oyee organi zing, threats by supervisors, and surveillance of enpl oyees'
organi zational activity. Wile Respondent's workforce nay be consi dered

large in the
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agricultural setting, we do not viewthe unfair |abor practices found
herein as isolated incidents which would not tend to interfere wth the
enpl oyees' free choice. Wnfair |abor practices were coomtted by nine
different crewforenmen, as well as by Dave Sanley and John Mirray,
Respondent' s high | evel supervisors. Furthernore, Respondent's high
nanagenent directly initiated sone of the unfair |abor practices, such as
the surveillance by Joe Gunarra, S., VW find that the | arge nunber of
unfair labor practices found in the instant case, affecting, as they did,
enpl oyees on several different crews, tended to interfere with the

enpl oyees’ section 1152 rights and their right to express a free and
uncoer ced choice in the election. These unfair |abor practices

constitute the typi cal case where the enployer's illegal conduct is
visible to others or is so flagrant in nature that it reasonably may be

presuned that know edge of the incident will spread anong the ot her

enpl oyees (both present and future) ...." M B Zaninovich, Inc. v. ALRB

(1981) 114 Cal.App. 3d 665, at 689.

In addition to the nunerous discrimnatory refusals to rehire,
the discrimnatory discharge, and various 1153 (a) viol ations, we have
found that Respondent violated the Act by distributing a | eafl et which
contained threats to its enpl oyees during the el ection canpai gn. (See
discussion at p. 24-26.) The leaflet threatened non-citizen enpl oyees
w th deportation should they participate in a strike. "Even if you have
a green card, the | aw says that they [the Immgration Service] nust
deport you." This threat not only tended to interfere wth, coerce and

restrain
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enpl oyees in the exercise of their organizational rights in violation of
section 1153(a) of the Act, it also constituted objectionabl e pre-election
conduct which tended to inhibit the enpl oyees in expressing their free
choi ce of a collective bargai ning representati ve.

Respondent' s threat was based on serious msstatenents of
applicable | aw to a workforce conposed in | arge neasure of foreign-born
persons, docunented as wel | as undocunented. |ndeed, Respondent woul d have
had no reason to distribute the [ eafl et unless sone of its enpl oyees were in
the class subject to deportation. Ve find that the threats of “deportation
for engaging in protected activity, to a workforce such as this, were
clearly coercive and tended to interfere with enpl oyees' free choice in the
el ecti on. Unhdocunented workers are nore susceptible to intimdation and
coercion than other agricultural enployees. Their peculiar vulnerability is
easily exploitable and in this case Respondent apparently sought to exploit
that vulnerability by distributing the | eaflet threatening deportation.

V¢ concl ude that Respondent's unfair |abor practices and
obj ecti onabl e pre-el ecti on conduct rendered enpl oyee expression of a free
choi ce i npossi bl e. ne of the nost inportant rights granted to
agricultural enployees by the ALRAis the right to vote for the | abor
organi zation they want to represent them This Board will not tol erate
interference wth this basic enployee right. Wen we find patterns of
di scrimnation and coercion and/or other acts and conduct which tend to
i nhibit enployees in expressing a free choice in a representation el ection,

we wWll set the el ection aside.



Renedi es

Respondent excepts to the ALOs recommendati on that one of its
officials be required to read the renedial Notice to its agricultural
enpl oyees. V¢ decline to inpose this requirement. V¢ shall follow our
custonmary approach and require that the Notice be read either by a
representati ve of Respondent or by a Board agent, at Respondent's option.

Respondent excepts to the recommendation of the ALOthat the UFW
be permtted to engage in organi zing activities anong Respondent' s
enpl oyees during work tinme for two two-hour periods and that the URWbe
permtted to take access during four access periods in the year follow ng
its next filing of a Notice of Intent to Take Access, wth tw ce the
nunber of organizers ordinarily permtted under our access rule, 8 Cal.
Admin. Code 20900(e). This exception has no nerit.

In fashioning an appropriate renedy in this case, it is proper
to consider the substantial interference wth enpl oyee rights which we
have found herein. Expanded access renedies are appropriate to offset the
lingering effects of an enpl oyer's msconduct during an el ecti on canpai gn
and to help restore the enpl oyees' protected rights. Accordingly, we
shal | order Respondent to permt the UWFWto take access to enpl oyees on
Respondent' s property during four access periods in the year followng its
next filing of a Notice of Intent to Take Access, wth two organi zers for
every 15 enpl oyees in each work crewon the property. E&J. Gillo
Whnery, Inc. (April 17, 1981) 7 ALRB Nb. 10; Jack Pandol and Sons, |Inc.

(Jan. 11, 1980) 6 ARB No. 1. In addition, the UPNWw || be
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permtted to neet with Respondent's enpl oyees for two two-hour periods
during regul arly schedul ed work tine, for the purpose of conducting

organi zational activities. Access for this purpose nmay be taken by two UFW
organi zers for every fifteen enpl oyees in each of Respondent's work crews.

Prohoroff Poultry Farns (Aug. 20, 1980) 6 ALRB No. 45; See Dave V@l sh

Gonpany (Qct. 27, 1978) 4 ALRB Nb. 8.4. (harging Party's_  Exceptions

The Charging Party excepts to the ALOs failure to order
Respondent to bargain with the UFWw t hout another el ection having to be
held. This exception |acks nerit. Such an order nay be issued when an
enpl oyer conmts such severe and nunerous unfair |abor practices as to nake

it unlikely that a fair election can be held. Harry Carian Sales (Cct. 3,

1980) 6 ALRB Nb. 55. Wile we have concl uded that Respondent cormtted
nunerous unfair |abor practices, we do not find that Respondent's m sconduct
has destroyed the el ecti on nechanismto the point that the possibility of
hol ding a fair election in the foreseeabl e future appears unlikely. To
renedy Respondent's msconduct, we have granted the UFWexpanded access to
Respondent' s enpl oyees in order to offset any continui ng adverse effects of
Respondent's m sconduct. V¢ need not and do not reach the question whet her
aut hori zation cards coll ected by the Uhion establish that it enjoyed the
support of a majority of Respondent's enpl oyees.
CROER

By authority of Labor Code section 1160.3, the Agricultural Labor

Rel ati ons Board hereby orders that Respondent Q unarra M neyards Corp. and

Qunarra Farns, Inc., its officers, agents,
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successors, and assigns, shall:
1. GCease and desist from

(a) Dscharging, refusing or failing to hire or rehire,
assigning less desirable work to, delaying the hire or interrupting the
work of, or otherw se discrimnating agai nst, any agricul tural enpl oyee
because of his or her union activities or other protected concerted
activities.

(b) Engaging in surveillance, or giving the inpression of
survei |l l ance, of any union agent or representative who i S communi cating
wth any agricultural enpl oyee(s) on Respondent's premses pursuant to 8
Cal. Admn. Gode section 20900.

(c) Interfering wth, restraining, or coercing any of its
enpl oyees in the exercise of their right to communicate freely wth and
receive informati on fromany uni on agent or representative present on
Respondent' s premses pursuant to 8 Cal. Admn. Code section 20900.

(d) Threatening any of its enpl oyees wth deportati on from
the Lhited Sates if they join or support the Unhited FarmVWrkers of
Arerica, AFL-AQ O (URYW, or any other |abor organization, or engage in any
other protected concerted activity.

(e) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enpl oyees in the exercise of
their rights guaranteed by Labor Code section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the purposes of the Act:

(a) dfer Jose Ganboa, Fidel Martinez, Emterio

Rodri guez, Juan Zapata R os, Juan Carrera, Hector Carrera, and
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Domngo Telles immediate and full reinstatement to their forner or
equi val ent jobs, wthout prejudice to their seniority or ether rights and
privil eges, and nake themwhol e for any | oss of pay or other economc
| osses they have suffered as a result of their discharge, plus interest on
such suns at the rate of seven per cent per annum

(b) dfer Rulalia Mares, Maria L. Mares, Gl bert Aceves,
Jose Garza, Rufina Ronero Garza, Cal extra Ronero, Amabeli Encinas, Lorenzo
Gl van, Leonardo Gal van, Sanuel Manriquez, Juana Manri quez, Tony Qchoa,
Dol ores zhoa, Teresa (xhoa, Adelina Qurrola, Teofilo Garcia, Josephine.
Gonzal es, Rosendo (onzal es, Teresa Perez, Rosa Perez, A berto Perez, Celia
Perez, Armando Perez, Eva Perez Quajardo, and Sofia Tellez i medi ate
enpl oynent and nmake themwhol e, for any | oss of pay and ot her econom c
| osses they have suffered as a result of Respondent's refusal or failure to
hire them according to the fornula stated inJ & L Farns (Aug. 12, 1980) 6
ALRB Nbo. 43, plus interest thereon at a rate of seven per cent per annum

(c) Preserve and, upon request, nake available to this
Board and its agents, for examnation and copying, all payroll records,
soci al security paynent records, tinme cards, personnel records and reports,
and all other records relevant and necessary to a determnation, by the
Regional Drector, of the backpay period and the anount of backpay due
under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes

set forth herei nafter.
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(e) Ml copies of the attached Notice, in all
appropri ate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the
payrol | periods fromAugust 28 to Septenber 30, 1977.

(f) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspicuous places on its premses, the period
and pl ace(s) of posting to be determned by the Regional Director, and
exerci se due care to replace any copy or copies of the Notice which nay
be altered, defaced, covered, or renoved.

(g Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property, at tine(s) and pl ace(s) to be determned by the Regi onal
Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to answer
any questions the enpl oyees nay have concerning the Notice or enpl oyees'
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tine lost at this reading and the
quest i on- and- answer peri od.

(h) UYoon the UFWs filing of a witten Notice of Intent to
Take Access pursuant to 8 Gal. Admn. Code section 20900(e)(1)(B), permt
the UFWto take access as provided by 8 Cal. Admn. Code section
20900(e) (3), utilizing two organi zers for every fifteen enpl oyees in each

work crewon the property. This right of
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access shal|l enconpass four 30-day periods wthin the 12-nonth period
follow ng the date of issuance of this Decision.

(i) Provide the UFWtwo two-hour periods, during work ti e,
for it and its representatives to neet wth enpl oyees on Respondent's
property. The UFWshall present to the Regional Drector its plans for
utilizing the two two-hour periods. After conferring wth both the UFWand
the Respondent, the Regional Drector shall determne the nost suitable
tinmes for these two neetings. During this tine, no enpl oyees shal |l be
allowed to engage in work-related activities, although no enpl oyee shall be
required to attend the meetings or organi zational activities. Al enpl oyees
shall receive their regular pay for the tine anay fromwork occasi oned by
t hese neeti ngs.

(j) During any 30-day period in which the UFW
exercises its right to take access, provide the UPANwth an up-to-date |ist
of its current enpl oyees and the addresses at which they are living while
wor ki ng for Respondents, for each payroll period, wthout requiring the UFW
to nake any show ng of interest.

(k) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken
toconply wthits terns, and continue to report periodically thereafter, at
the Regional Drector's request, until full conpliance is achieved.

IT IS FURTHER CROERED that the representation el ection
conducted in this natter on Septenber 26, 1977, be, and it hereby
TITETETTTEETTT T
TITTEEET
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is, set aside and that the petition for certification in Case M, 77-

RG 16-D be, and it hereby is, disnm ssed.

DCated: August 31, 1981

RONALD L. RJZ  Menber

ALFRED H SONG  Menber

JEROME R WALD E, Menber

7 ALRB No. 24
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MEMBERS PERRY and MOCARTHY, Goncurring and D ssenting:

V¢ respectful ly dissent fromthe majority's decision to overturn
the Septenber 26, 1977, election at Respondent's operation. Based on the
record before us, we believe the msconduct and unfair |abor practices in
whi ch Respondent engaged were not sufficient in nunber or gravity to create
an at nosphere fatal to free choi ce anong Respondent's | abor force, which
was large in nunbers and w del y di spersed over an extensive area. |t woul d
be nore accurate, we believe, to characterize the prevailing pre-election
at nosphere as conpetitive rather than coercive. Respondent clearly waged
an aggressi ve el ection canpai gn agai nst the UFW in sone i nstances
exceedi ng the bounds of permssible conduct. Renedies other than setting
aside the election are available, and are bei ng i nposed, for those
vi ol ati ons.

Aggressi ve el ection canpai gns agai nst | abor organi zati ons
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are not in thensel ves against the law They may, if undertaken properly,
pronote the statutory objective of encouraging free enpl oyee choi ce by

I nsuring that enpl oyees understand all that is involved in the choices
presented in an election of a collective bargaining representative. V¢
bel i eve that the enpl oyees here did understand the choi ce before themand
were able to vote according to their own best judgnent. Having applied
this standard —t he enpl oyees' freedomof choi ce —in uphol di ng t he
results of elections won by a union, despite that union's m sconduct
during the el ection canpai gn, this Board shoul d uphold the results of the
bal l oting here. See Jack or Marion Radovich (Jan. 20, 1976) 2 ALRB Nb.
12; Let-Us-Pak (Dec. 7, 1976) 2 ALRB Nb. 60; Sam Andrews' Sons (Aug. 21,
1978) 4 ALRB No. 59; Triple E Produce Gorporation (Aug. 21, 1980) 6 ALRB
No. 46.

DCated: August 31, 1981

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Fresno Regi onal
Ofice, the General Gounsel of the Agricultural Labor Rel ations Board
i ssued a conpl aint which alleged that we had violated the law After a
hearing at which all parties had an opportunity to present evidence, the
Board found that we did violate the lawby: (1) interfering wth the
right of our workers to communicate freely wth and receive infornmati on
froma | abor organi zation; (2) threatening our workers wth the
possibility of deportation if the Uhited FarmWrkers of Anerica, AFL-A O
(AW, weretownthe election and call a strike; (3) interrogating
enpl oyees about their support of the UFW (4) begi nning during an el ection
canpai gn to solicit enpl oyees' grievances and promsing to correct
probl ens; (5) discharging Fidel Martinez because he asked to be paid for
tinme spent receiving job instructions and said he woul d take his conpl ai nt
tothe UFW (6) refusing to hire or to rehire the foll ow ng forner
enpl oyees and applicants for enpl oynent because we bel i eved t hey support ed
the UFWor because they engaged in activities to pronote enpl oyee rights:

Al bert Aceves Rosendo Gonzal es A berto Perez
Hector Carrera Bva Perez Quaj ardo Arnmando Perez
Juan Carrera Adelina Gurrol a Celia Perez

Anabel i Enci nas Juana Manri quez Rosa Perez
Leonardo Gal van Samuel Manri quez Ter esa Per ez
Lorenzo Gal van Eul al i a Mares Juan Zapata R os
Jose Ganboa Maria Mares Emterio Rodriguez
Teofilo Garcia Dol ores Choa Cal extra Ronero
Jose Garza Teresa CGchoa Dom ngo Tel | es
Rufi na Ronero Garza Tony Qchoa Sofia Tell ez

Josephi ne Gonzal es

The Agricultural Labor Relations Board has told us to send out
and post this Notice.

Ve wll do what the Board has ordered us to do. V¢ al so
want to tell you that:

The Agricultural Labor Relations Act is a lawthat you gives
and all other farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. To vote in a secret ballot election to decide
whet her you want a union to represent you;

4. To bargain wth your enpl oyer about your wages and
wor ki ng condi tions through a uni on chosen by a
majority of the enpl oyees and certified by the
Boar d;

5. To act together wth other workers to hel p and
prot ect one anot her; and

6. To decide not to do any of these things.
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Because this is true, we promse that:

VWE WLL NOT do anything in the future that forces you to dc, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VEE WLL NOT di scharge any enpl oyee or refuse to hire or rehire any
enpl oyee appl i cant or otherw se di scri mnate agai nst any enpl oyee in regard to

his or her enpl oynent because he or she has joined or supported the UAWor any
ot her | abor organizati on.

VEE WLL NOT prevent, or attenpt to prevent, UFW
representatives or other union agents who enter or renain on our premses in
accordance wth the Agricultural Labor Relations Board s access rules from
communi cati ng w th enpl oyees for purposes of organizi ng.

VWE WLL NOT spy on, or engage in surveillance of, enpl oyees
communi cating wth UFWagents or other union representatives.

VE WLL offer to reinstate Fidel Martinez to his previous
job and to hire the other enpl oyees naned above in the jobs they
applied for, or in substantially equivalent jobs, wthout |oss of
seniority or other rights or privileges, and we wll reinburse F del
Martinez and each of the others for any | oss of pay and ot her noney
| osses they incurred because we discharged or failed to hire or
rehire then, plus interest at seven percent per annum

Dat ed: A UMARRA M NEYARDS CCRP.
A UMMRRA FARVB, | NC

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor Rel ations
Board. ne office is located at 1685 "E' Sreet, Suites 101 & 102, Fresno,
Galifornia. The tel ephone nunber is (209) 445-5668.

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the Sate of California.

DO NOT REMOVE CR MUTI LATE
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CASE SUMARY

G unarra M neyards Corp. 8 ALRB No. 24
and Gunarra Farns, Inc. (URW Case Nos. 77-CE48-D, et al
ALO DEAQ S ON

An el ection hel d Septenber 26, 1977, anong Respondent/Enpl oyer's
agricultural enployees resulted inthe followng tally of ballots: No
Lhion - 900; UFW- 673; (Challenged Ballots - 172. After a consolidated
heari ng on the nany unfair |abor practice charges and el ecti on objections
filed by the UFW the ALO concl uded that Respondent/ Enpl oyer vi ol at ed
section 1153 (c) and (a) of the Act by discrimnatorily dischargi ng
several enpl oyees and failing or refusing to hire or rehire several other
enpl oyees because of their support for the UFW The ALO al so found t hat
Respondent/ Enpl oyer viol ated section 1153 (a) by interrogating enpl oyees
about their union support, threateni ng enpl oyees wth | oss of enpl oynent
and deportation as a result of their support for the union, surveilling
conver sations anong enpl oyees and U”Wor gani zers, and by beginning to
solicit enployee grievances during the el ection canpaign, wth the inplied
promse of inprovenent in terns and conditions of enpl oynent.

The ALO concl uded t hat Respondent/ Enpl oyer by its m sconduct created an

at nosphere i n whi ch enpl oyees were not able to exercise free choice. He
therefore recommended that the el ection be set aside. He al so recommended
that the renedial order include a provision allow ng the UFWto take
access to Respondent/Enpl oyer' s enpl oyees wth tw ce the nunber or

organi zers ordinarily permtted under the access rule, 8 Gal. Admn. Code
section 20900, and a provision allowng the UAWto talk wth

Respondent / Enpl oyer' s enpl oyees for two two hour periods on conpany tine.
The ALO s recomrended order al so i ncluded provisions requiring Respondent/
Enpl oyer to hire or reinstate wth backpay the persons who had been
wongly deni ed enpl oynent due to their union support. It contained a
provision requiring that one of Respondent/Enpl oyer's hi gh conpany
officials read to enpl oyees the official Notice to Agricultural Enpl oyees,
as well as standard nailing and posting renedi es.

BOARD DEA S ON

The Board upheld the ALOs conclusions as to nost but not all of the
violations of section 1153 (c) and (a) of the Act which he found
Respondent / Enpl oyer coomtted by failing or refusing to rehire applicants
because of their support for the UFW The Board further concl uded that
Respondent / Enpl oyer viol ated section 1153 (c¢) and (a) by di schargi hg one
enpl oyee and by delaying the hire or interfering wth the work of two
enpl oyees because of their union support, and by failing or refusing to
rehire thirty-one applicants because of their support for the UAW and
that Respondent/ Enpl oyer viol ated section 1153(a) by interfering wth




G unarra M neyards Corp. 7 ALRB No. 24
and Gunarra Farns, Inc. (URW Case Nos. 77-CE48-D, et al

and survei | ling commni cation between enpl oyees and UFWor gani zers; by
t hreat eni ng enpl oyees that their support of the UFWcould result in | oss of

enpl oynent and in deportation; by assigning an enpl oyee to | ess desirable
work inretaliation for his protected concerted activities, and by begi nni ng

during the el ection canpaign to solicit enpl oyees' grienvances, wth the
inplied promse of inprovenent in terns and conditions of enpl oynent.

THE REMEDY

The Board concl uded that by its msconduct, Respondent/Enpl oyer created an
at nosphere i n whi ch enpl oyees coul d not exercise free choice in the el ection.
Accordingly, the Board declined to certify the results of the el ection, and
inits renedial order, in order to renedy lingering effects of Respondent's
m sconduct, provided that tw ce the nunber of UFWorgani zers ordinarily
permtted under 8 Cal. Admn. CGode section 20900 may take access to
Respondent/ Enpl oyer's agricul tural enpl oyees upon the UFWs filing of a
notice to take access, and provided two two hour periods of conpany tine for
UFWorgani zers to neet with enpl oyees on Respondent/ Enpl oyer's property.
The Board al so order Respondent to offer enpl oyment or reinstatenent, wth
backpay, to all discrimnatees who had been illegally deprived of enpl oynent.
S andard mailing, reading, and posting renedi es were al so ordered.

In a concurring and di ssenting opinion, Menbers Perry and MCarthy stated
that in their opinion the results of the el ection shoul d be uphel d because
Respondent / Enpl oyer' s viol ations of the Act and objecti onabl e conduct di d not
clreat_e an atnosphere fatal to the enpl oyees' freedomof choice in the

el ection.

* k%

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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GJ MARRA VI NEYARDS OCRP. & ) Case Nos
GQJ MARRA FARVB, | NC )
) 77- CE-48-D 77- CE- 165-D
Respondent , ) 77-C&50-D 77-C& 170-D
) 77-C&58-D 77-C& 182-D
and ) 77-CE-80-D 77- CE-189-D
) 77-C&82-D 77-C&191-D
UN TED FARM WIRKERS CF ) 77- CE-84-D 77- C&192-D
AVER CA AFL-AO g 77-C&85-D 77-C&193-D
) 77-C&88-D 77- & 194-D
Charging Party. ) 77-C&93-D 77-C& 197-D
) 77- C& 105-D 77- CE-198-D
77-C&111-D 77- & 202-D
77-CE-113-D 77- & 203-D
77-C&118-D 77- & 207-D
77-C&123-D 77-C&211-D
77-C& 125-D 77-C&218-D
77-C& 128-D 77-C&219-D
77-C& 132-D 77-C&222-D
77-C& 135-D 77- C& 234-D
77- C& 140-D 77- & 235-D
77- C& 141-D 77- & 135-1-D
77- CE-144-D 77-CE-151-1-D
77- CE- 146-D 77- CE-203-1-D
77- & 151-D 77- C& 150-D
77- C& 155-D 77-C& 181-D
77-C& 163-D 77-RG 16-D
Appear ances:
John Patrick More and R cardo O nel as
of Fresno, CGalifornia, for the General (ounsel ;
Marian Quesenbery and Darrel Voth of Véstern G owers
Associ ation, Newport Beach, CGalifornia, for the
Respondent
Carol Schoenbrunn, Martha Israel and @ enn Rot hner of
Celano, Galifornia, for the Charging Party.
DEQ S ON
STATEMENT CF THE CASE
Ronal d G eenberg, Admnistrative Law Gficer: The hearing

in this consolidated proceeding | asted 42 days,



begi nning on April 11, 1973, and endi ng on August 8, 1978. In
addition, pretrial conferences were held on March 6, March 23, and
April 3, 1978. The proceedi ngs occurred in Bakersfield,
Galifornia.

The General Gounsel, the Respondent, Qui marra M neyards
Gorp., and the Whited FarmVWrkers of Arerica, AFL-AQQ the
Charging Party (hereafter the "URW), were represented throughout
the proceedings. Briefs were filed by each of the parti es.

The follow ng unfair |abor practice charges were filed by

the UFWagai nst Respondent whi ch served as a

basis of the conplaint in this proceedi ng:

Char ge Nunber Date Filed ! Date Served
77-C& 48-D June 20, 1977 June 16, 1977
77-C& 50-D June 21, 1977 June 21, 1977
77-C& 58-D June 29, 1977 June 27, 1977
77-C&  80-D July 20, 1977 July 19, 1977
77-C& 82-D July 22, 1977 July 21, 1977
77-C&  84-D July 25, 1977 July 25, 1977
77-CE g5.D July 25, 1977 July 23, 1977
77-C& gg-p July 27, 1977 July 27, 1977
77-CE 93.D July 28, 1977 July 28, 1977
77-C& 105-D August 5, 1977 August 4, 1977
7-& 111-D August 10 | 1977 August 10, 1977
7-C& 113.D August 10 | 1977 August 10, 1977
77- CE& 118-D August 18 | 1977 August 16, 1977
77- & 193-D August 24 = 1977 August 24, 1977
77- & - August 24 | 1977 August 22, 1977
77-C& 125-D August 24 | 1977 August 23, 1977
77-C& 128-D August 25 ' 1977 August 25, 1977
77-C&- 132-D Sept. 21, 1977 August 29, 1977
i A
el . 1977 pt. '
77-C& 141-D Sept. 6, 1977 Sept. 5, 1977
77-C& 144-D Sept. 6 Sept. 6, 1977
Y 1977 P ,
77-C& 146-D Sept. 16 1977 Sent. 12, 1977
77-C& 151-D Sept. 8, 1977 Sept. 8. 1977
77-C& 155-D Sept. 10. 1977 Sent. 8, 1977
;;-85: %gg-g Sept. 10, 1977 Sept. 10, 1977

hl ess otherwi se stated, all dates herei nafter refer
to 1977. -9



Char ge Nunber Cate F | ed Cate Served

77- CE- 170-D Sept. 12, 1977 Sept. 12, 1977
77- CE- 182-D Sept. 15, 1977 Sept. 15, 1977
77- CE- 189-D Sept. 17, 1977 Sept. 17, 1977
77- CE- 191-D Sept. 20, 1977 Sept. 19, 1977
77- CE-192-D Sept. 20, 1977 Sept. 19, 1977
77-CE-193-D Sept. 20, 1977 Sept. 18, 1977
77- CE- 194-D Sept. 20, 1977 Sept. 17, 1977
77- CE-197-D Sept. 20, 1977 Sept. 20, 1977
77- CE-198-D Sept. 20, 1977 Sept. 20, 1977
77- C&- 202- D Sept. 21, 1977 Sept. 20, 1977
77- C&- 203- D Qt. 11, 1977 Qt. 7, 1977

77- C&- 207-D Sept. 24, 1977 Sept. 14, 1977
77-C&-211-D Sept. 27, 1977 Sept. 24, 1977
77-CE-218-D Sept. 29, 1977 Sept. 21, 1977
77-CE-219-D Sept. 30, 1977 Sept. 28, 1977
77- C&-222-D Qat. 4, 1977 Qat. 3, 1977

77- CE-234-D Qt. 14, 1977 at. 13, 1977
77- CE-235-D Qt. 14, 1977 Qt. 13, 1977
77- CE- 150- D Sept. 6, 1977 Sept. 6, 1977
77-CE-181-D Sept. 15, 1977 Sept. 15, 1977

These charges were tinely filed on Respondent.

UFWTfiled an objections petition, challenging the results
of the el ection conducted anong Qui narra enpl oyees on Sept enber
26. The petition was filed and served on Cctober 5. The URW's
el ection objections were consolidated for hearing wth the unfair
| abor practice conplaint.?

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the

argunents and briefs of the parties, | nake the follow ng:

2 Qubstantial simlarity exists between the unfair |abor
practice allegations and the UFWs el ection obj ections. The vast
najority of objections will be discussed wthin the context of
the unfair labor practices. The remai ning objections and
conclusions will be discussed in a separate section, "Hection
(pj ections. ™



FI NDI NGS AND QONCLUSI ONS®

. Jurisdiction

Respondent, Quinarra Vineyards Corp. was alleged in the
conplaint to be a Galifornia corporation engaged in agriculture in
Kern and Tulare Gounties, and was alleged to be an agricul tural
enpl oyer within the neaning of Section 1140.4(c) of the
Agricultural Labor Relations Act (hereafter the "Act").
Respondent admtted these allegations. Accordingly, |I find that
Respondent is an agricultural enpl oyer and jurisdiction exists
under the Act to resolve the natters in dispute.

Further, based on the pl eadings and evidence, | find the
UFWto be a | abor organi zation as defined by Section 1140. 4(f) of
the Act.

I1. The Unfair Labor Practice Al egations

The conplaint serving as the basis for this proceeding is
the second anended consol i dated conplaint (referred to herein as
the "conplaint”). It was dated and served on March 28, 1978. The
conpl aint was further anended at the hearing. O August 11, 1978,

General ounsel i ssued and served its third anended consol i dat ed

% Because of the extensive nunber of allegations invol ved,
| amdeviating slightly fromthe normal formof the Decision. In
order to avoid a loss of continuity, I wll conbine the findings of
fact, anal ysis and concl usions of |aw for each unfair |abor
practice allegation. A general statenment of |aw section wll
precede di scussion of the specific unfair |abor practice
al | egati on.



conplaint. The lengthy conplaint generally
alleges that Respondent Quinarra violated
Sections 1153(a) and (c) of the Act.
Respondent generally denies it conmtted any

viol ations of the Act.?
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The conplaint is structured as fol | ows:
Paragraph 5 (Sections 5 (a) through 5(i))
al l eges that Respondent unl awful |y adopted and
i npl enented a discrimnatory hiring policy of
refusing to hire farnworkers that supported the
UFWduring the 1973 stri ke agai nst Respondent
and ot her grape growers; Paragraph 6 (Sections
6(a) through 6(g)) alleges that Respondent,
during the 5 nonths preceding the el ection,
changed the terns and conditions of enpl oynent
and di scharged enpl oyees because they supported
the URW Paragraph 7 all eges that Respondent an-
nounced and i npl enented a policy of refusing to
hire farmworkers who supported the UFW
Paragraphs 8 and 9 al |l ege that Respondent
refused to hire certain individual s because of
their support for the UFW Paragraph 9 al | eges
that Respondent discrimnatorily refused to hire
wor kers because of their concerted activities to
I nprove wor ki ng conditions; Paragraph 10 (10 (a)
through 10(f)) alleges Respondent interfered
wth UFWrepresentatives attenpting to solicit
enpl oyee support; Paragraph 11 (11(a) through
11(n)) alleges that Respondent interfered wth
enpl oyee organi zational rights by threatening
and interrogating enpl oyees.

[11. Background Facts

A Qinarra s Qperations
Qi narra mai ntains two farmng operations
in Kern and Tul are Gounties, Quinmarra M neyards
and Quinarra
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Farns. The forner includes the wnery and vineyards, while
Quinarra Farns deals wth row crops and other farmng. The
sane nanagenent and enpl oyees work bot h operations.

Quinarra Mineyards is divided into 8 farmng areas
contai ning 53 ranches varying from5 to 640 acres. The Conpany
of fi ce and packi ng shed are | ocated in Elison, which is 55
mles south of Ducor, the | ocation of |ate season grape
harvesting. FEarly harvesting begins 20-30 mles south of
Edi son.

In addition to 32 varieties of grapes, Quinarra
Vi neyards farns 800 acres of oranges, 400 acres of pluns, 1300
acres of potatoes, 2200 acres of cotton and 250 acres of
grain.

Beginning in early July, Quinarra reaches peak
enpl oynent in grapes, when it enpl oys 2500 workers. The
overal|l coordination of the crews and the farmng operation is
handl ed by the Gonpany's President, Sal Quinarra. He personal |y
starts a large percentage of the crews in nost operations. He
al so personal |y supervises 10-11 crews at the initial start-up
of the field pack, which begins inearly July. Qinarra
Mineyard's principal operation invol ves packing different
varieties of table grapes. Quimarra is the premumqual ity and
vol une grower in the area, often establishing the price of

grapes at the narket place.



Fve field superintendents (Sal Quinarra, Alfred Quinarra,
John Murray, Roy Koenig and Dave S anl ey) oversee a set of crews
during the harvest. The superintendent's job is quality control
over the crews, and he spends approxi nately 70%of his tine wth
his crews. The 4 superintendents report to Sal Quimarra. \Wrking
under the superintendents, field supervisors are responsibl e for
2-3 crews. Their responsibilities include caring for the
facilities, informng workers of field | ocations, watching work
and giving the workers schooling. Each crew has a foreperson who
is responsible for the daily direction and instruction of workers.
The foreperson is assisted by a second fore-person or hel per who
primarily checks the work of the field workers.

The grapes ripen fromsouth to north. Both the pre-harvest
and harvest crews nove in that direction. Pruning (cutting off
excess wood) begins in Decenber and ends in March. During the
pruning, the vines are tied to trellises. This operation is
fol | oned by suckering which shapes the vine for proper |ength.
Irrigation and tractor work begin in Decenber and conti nue through
the pre-harvest. During the grow ng, sul fur dusting occurs and
pesticides are applied. Prior to the harvest, |eaves are renoved
fromthe vines and the vines are thinned. Followng girdling to
increase the berry size, nore thinning is done. Fnally, the
canes are rai sed and grapes are exposed in preparation for the
pi cki ng.
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80-85%of the grapes are packed during the field pack
harvest. Qews enter the sane fields successive times and
continue picking. Drumming crews arrive after a few pi cki ngs
and renove | ower quality juice grapes which they | oosely pack in
| arger boxes. These slightly trimmed grapes are then taken to
the shed for packing and shipping. The final operation is
stripping, which produces grapes for wne. Wthout trimmng the
grapes, pickers use plastic tubs and dunp the grapes into
gondol as.

During the field pack, workers usually work in groups of
3, 2 pickers and 1 packer. In sone crews, as nany as 4 pickers
work with one packer. The packer remains at the end of a row
ne picker starts picking in the mddle of a row while the second
pi cker works his/her way back froma white stake in the mddl e of
the row The picker is responsible for trimmng and handl i ng
ripe grapes and placing themin a picking box. The packer
recei ves these grapes while rechecking the bunches and
straightening out any bad picking. The packer carefully places
t he bunches in a packing box and takes themto a weighing table
in the avenue at the end of the rows. The boxes are then

wei ghed, |idded and stacked.

B. Conpany Policies

1. Hring and Firing

The Gonpany's hiring and firing policies have not been

reduced to witing. In 1977, Sal Quinarra stated
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that the initial hiring included only those workers who worked
for Respondent the previous season. No preferential treatnent
was given to less recent forner Quinarra enpl oyees. However,
Sal Quinarra enphasi zed that in 1974, he di scussed personal |y
wth every foreperson the fact that it was immaterial to hiring
whet her a worker struck Respondent in 1973. Sal Quinarra stated
that the nucleus of trained field packers return year after
year. The Gonpany nornal ly will carry workers through tying
and pruning into the harvest.

The crew forenmen do nmuch of the hiring. However, Sal
Quinarra often nakes final hiring decisions. A though
Respondent now naintains a naster hiring list, it did not have
one in 1977.

The Gonpany does maintain a policy of working with
peopl e, not firing them Wsually workers get 2-3 chances before
bei ng sent horme for one day. If the probl empersists, then the

worker will be term nated.

2. Hring Freezes

The Conpany policy regarding freezes is far nore
confusing. Apparently all 5 field superintendents know at all
tinmes whether their crew forepersons are hiring. Yet no records
are kept as to the inposition of and renoval of freezes.

Mre specifically, Sal Quinarra could not renenber

whet her Tony Myagi shima’s crew was frozen nore than one
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time during the Perlette harvesting. Al crews apparently
were frozen for sore period late in the season when the crews
noved to Ducor. Sal Quinarra stated that after a crew reaches
its nunber in the first week of seedl ess picking, then hiring
depends on business. Furthernmore, if the quality of crew work
is poor, then the crewis frozen from1 hour to 2 nonths.

Al t hough each superintendent who testified clai ned
know edge of when crews were frozen, none coul d pi npoi nt when

freezes were | evied.®

C Hstory of UFWat Quinarra

The UFWbegan organi zing workers at Quinarra in
1962. During the 1960s, the uni on began commnity
organi zations to identify and encourage crew | eaders at
Qi rmarra. In 1965 and 1967, the UFWstruck the Conpany.

I n August 1967, mass picketing by UFWsupporters was
judicially enjoined. During those years, the UFWled a
grape boycott agai nst Quinmarra grapes.

In 1970, Quinarra, as Delano area's | eader in the grape
Industry, initiated contract negotiations wth the UFW John
Quinarra, Jr., and John Quinarra, S., net wth Gesar Chavez,
Dol ores Hierta and Jerry Gohen. The Quinarras invited ot her

area growers into the negoti ations.

° M/ findings and concl usi ons regardi ng the GConpany's
freeze policy are discussed in 85(e).
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An area-w de contract was reached in 1970, and a 3-year
agreenent was signed. However, |abor relations between the UFW
and Quinarra did not becone peaceful. Sal Quinarra stated that
under the contract the hiring hall was a nightnare. Qiinarra
cl ai med there was no uni on cooperation, causing disruption of
Qiinarra’ s program

In April 1973, contract renegotiation attenpts began.
During that period, the Teansters clainmed to represent a
majority of Quimarra's workers. The Teansters gradual |y gai ned
contracts in QGoachella and Arvin. Contract negotiations with
the Del ano growers broke down on July 28, 1973, and the strike
began on July 30, 1973.

The strike brought 2 killings and hundreds of arrests.
A though the major portion of picketing |asted only 3 weeks,
Qui marra sustai ned serious property danage. Numer ous
w ndshi el ds were broken and tires slashed. Qe wi ng of a | abor
canp was burned. Boxes in the fields were burned.

During the strike, GQuinmarra signed a contract wth the
Teansters Uhion on August 9, 1973. In 1975, the Teansters

petitioned and won an el ection under the ALRA

D GQinarra s anti-union canpaign in 1977

O April 7, Rchard Chavez, Drector of the UFW
Delano Field Gfice, wote the Gonpany informng it of the
Lhion's interest in representing the enpl oyees (UFWX 1).

Wth pending unfair |abor practice charges
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filed, the UFW Quinarra, and the ALRB Regional D rector for
Fresno entered into a fornal settlenent agreenent on May 12,
whi ch provided for expanded access (RX 49).

n July 15, John Quinarra, Jr. organi zed a neeting for
all supervisors and forepersons to i nfformthemof the current
status of the ALRA A neeting was conducted by Sal Quinarra
and 2 attorneys froma Los Angeles lawfirm Mre than 75
supervi sory enpl oyees attended the 3 hour neeting. The Conpany
distributed a guide to forenen in counteracting a uni on
canpai gn (RX 56).

The field superintendents then became responsi bl e for
their districts during the long anti-uni on canpai gn. As John
Mirray stated, "it was part of ny job to engage in a canpai gn
on behal f of the Conpany." Sal Quinarra personally prepared
speeches to be delivered to the crews by the superintendents.
The superintendents al so distributed nunerous conpany handout s
during the 2 nonths preceding the el ection. The coordi nation
of the anti-union witten canpai gn was done by M ce-Presi dent
John Quinarra, Jr. He personally drafted nany of the
cartooned leafl ets. Oh a regul ar basis, these |eafl ets were

given to the workers by their crew forepersons.

E Qinarra' s policy regarding 1973 strikers

Maurice Jourdane, attorney for the General Counsel net
wth John Quinmarra, Jr. on 2 or 3 occasions in August. The

purpose of the neetings was to discuss the facts of
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current unfair |abor practice charges in an attenpt at
settlenent. John Quinarra then intended to discuss the facts
w th the accused forepersons before again neeting wth Jourdane.
According to Jourdane, when the Eulalia Mares famly
I nci dent (85(a)) was discussed, Guinarra responded, "Wy shoul d |
hire her? She's a striker." Jourdane informed hi mthat the | aw
prevented himfromdi scrimnating agai nst strikers. Qinarra
then stated, "Ve don't want to hire strikers. V¢ want peopl e who
are here everyday, who aren't lazy, who do their work." Jourdane
then further explained the lawto him
John Quinarra, Jr. provided a slightly different version.
He testified telling Jourdane that the "Conpany didn't have a
duty to hire anyone just because they had gone out on strike."
He stated that Quinmarra hired peopl e on the basis of job

per f or mance. °

V. General Satenent of the Law Governi ng the Case

Section 1152 of the Act guarantees enpl oyees "... the
right to self-organization, to form join, or assist |abor
organi zations, to bargain col |l ectively through representatives of

their choosing, and to engage in other concerted activities for

t he purpose of

_ ® M findings and concl usi ons concerni ng the Conpany's
policy regarding 1973 strikers are discussed in 85(a).
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col l ective bargaining or other mutual aid and protection, and
shall al so have the right to refrain fromany or all such

activities. Section 1153 (a) makes it an unfair |abor
practice "to interfere with, restrain, or coerce agricul tural
enpl oyees in the exercise of the rights guaranteed i n Section
1152. In analyzing potentially violative conduct, Section 1148
directs the Board to fol |l ow applicabl e precedents of the
National Labor Relations Act, as anended.

Section 1153 (a) is violated in nunerous situations.
Wile interrogations of enpl oyees' union activities are not per
se unlawful, they nust tend to restrain or interfere with the
exercise of Section 1152 rights to constitute a viol ation.
Maggi o- Tostado, 3 ALRB No. 33, (1977) citing Bl ue H ash Express,

109 NLRB 85 (1954). Wen the interrogation clearly relates to

t he enpl oyees' union activities and preferences, it serves no
| egitimate purpose. Dave V&l sh Conpany, 4 ALRB No. 84 (1978) Rod
MLellan, 3 ALRB No. 71 (1977). Such questioning tends to

restrain or interfere wth the collective rights guaranteed by
the Act. Akitono Nursery, 3 ALRB Nb. 73 (1977); MAnally
Enterprises, Inc., 3 ALRB No. 82 (1977).

In evaluating statenents nade by enpl oyers, the test for
whet her the remarks constitute an unl awful interference and/ or
threat is not the enpl oyees' reaction, but whether the statenents

woul d reasonably tend to interfere
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wth or restrain enpl oyees in the exercise of their guaranteed
rights. Jack Brothers and MBurney, Inc., 4 ALRB No. 18 (1978);

Rod MLellan Go., supra. Applying this objective test,

statenents nade by enpl oyers to enpl oyees, inplying that jobs
mght be lost or work opportunities | essened by a union victory
w thout any facts show ng economc necessity for such cut back,
tends to interfere wth those basic 81152 rights. Akitono
Nursery, supra. Furthernore, telling workers to go el sewhere if

they want the union (Butte View Farns, 3 ALRB No. 50 (1977)},

instructing themnot to sign authorization cards, or |oudly
adnoni shi ng organi zers in the presence of enpl oyees tends to
restrain and coerce enpl oyees. Louis Caric & Sons, 4 ALRB No.
108 (1979).

Anot her type of 1153(a) viol ation involves surveil -

| ance or creating the inpression of surveillance. Again, the
obj ective test applies, requiring that General CGounsel establish
by a preponderance of the evidence that the surveillance had a
reasonabl e tendency to affect enpl oyee exercise of statutory
rights. Actual proof that the surveillance did interfere is not

necessary. Merzoian Brothers, 3 ALRB No. 62 (1977); MAnally

Enterprises, Inc., supra. An enployer's comments to enpl oyees

about their union activities as well as the activities of others
| eads to the inpression of surveillance. Arnaudo Brothers, 3

ALRB No. 78 (1977). Furthernore, although a supervi sor

-16-



nay legitinately be in a work area contenporaneous wth

organi zers tal king w th workers, evidence supporting the

concl usion that the supervisor intentionally interjected

hi s/ her presence and |istened to conversations necessitates
finding a 1153 (a) violation. Dan Tudor, 3 ALRB Nbo. 69 (1977);
Tonooka Brothers, 2 ALRB No. 52 (1976).

In asimlar light, an enpl oyer follow ng organi zers
after their legal entry into the fields may constitute an
access violation. Conpliance wth the access rul e cannot be
achi eved when the communi cation which the rule is designed to
facilitate is thwarted after the organi zers' entry upon the
property. Belridge Farns, 4 ALRB No. 30 (1978).

Under the Act, Section 1153 (c) nmakes it an unfair

| abor practice to discrimnate "... inregard to the hiring
or tenure of enploynment, or any termor condition of

enpl oynent, to encourage or di scourage nenbership in any

| abor organization.” The test regarding di scrimnatory
conduct under the NLRA was spelled out by the US Suprene
Qourt in Geat Dane Trailers, Inc., 388 US 26, 34 (1967):

First, if it can reasonably be concl uded that the
enpl oyer's discrimnatory conduct was 'inherently
destructive of inportant enpl oyee rights, no proof of
anti-union notivation is needed and the Board can find
an unfair |abor practice even if the enpl oyer introduces
evi dence that the conduct was notivated by busi ness
consi derations. Second, if the adverse effect of the
discrimnatory conduct on enpl oyee rights is
‘conparatively slight," an anti-union notivation nust be
proved to sustain
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the charge 'if the enpl oyer has cone forward wth
evidence of legitimate and substantial busi ness
justifications for the conduct.'

Initially, General Gounsel has the burden of establishing

a prina facie case. Arnaudo Brothers, Inc., supra. e necessary

element is anti-union notivation. Lu-ette Farns, Inc., 3 ALRB Nb.
38 (1977); Edwn Frazee, Inc., 4 ALRB No. 94 (1978); NNRBv. QA
Full er Supermarket, Inc., 347 F2d. 197 (C A 5., 1967). An

additional el ement is know edge of the union activity. The Board
and courts have long hel d that proof of know edge of union
activities may be established by circunstantial, as well as direct
evidence. NRBv. Tru-Line Screw Products, Inc., 324 F2d. 614
(CA 6 1963), cert, denied 377 U S 906(1964); N.RB v. Long
Island Airport Linousine Service Gorp., 468 F2d 292 (C A 2,1972)
NLRB v. Wil -Mart Sores, Inc., 488 F2d. 114 (C A 8, 1973).

A di scharged worker does not have to be "very active"
in the union before an enpl oyer' s know edge nay be inferred.

ASHNe Farns, 3 ALRB No. 53 (1977). Know edge nay be inferred

fromthe record as a whole. Ibid.; Anton Caratan & Sons,
supra.; S. Kuramura, Inc., 3 ALRB No. 4 (1977).

Furt hernore, exi stence of independent grounds for
di scharge does not preclude finding anti-union aninus as wel | .

Tel Cal Land Managenent, 3 ALRB No. 14 (1977); AS-H Ne Farns,

supra. Were an enpl oyer provides
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I nconsi stent reasons for discharge, such conduct creates an

inference of discrimnatory notive. Sunnyside Nurseries, 3 ALRB

No. 42 (1977). Asimlar inference arises when a defense of
poor work goes unacconpani ed by a reprinmand. Valley Farns, 2
ALRB No. 41 (1976). Further, a business justification nay be

found to be pretextual where the reason for discharge is not
disclosed to the enpl oyee at tine of discharge. Kitayana
Brothers Nursery, 4 ALRB No. 85 (1979). And the fact that all

uni on supporters are not discharged or |aid-off does not
preclude a finding that sone simlarly situated enpl oyees were
discrimnatorily termnated. Desert Autonated Farmng, 4 ALRB
No. 99 (1979).

Smlarly, refusal to rehire known union supporters due
to their union activity violates Section 1153 (c¢). Ron Nunn
Farns, 4 ALRB No. 34 (1978); Doctors Community Hospital, 227
NLRB Nb. 84 (1977). Wen discrimnation is directed at a class

of enpl oyees, the burden of show ng discrimnation as to each
alleged discrimnatee is net by show ng that the group was
treated discrimnatorily and that each discrimnatee is a nmenber
of the group. Kawano, Inc., 4 AARB Nbo. 104 (1979). In a

simlar fashion, when the enployer's discrimnatory schenme is to
prevent or di scharge uni on adherents fromapplyi ng for work,
General (ounsel may establish a prina facie case in refusal to
hire w thout show ng proper application and availability for

wor K.
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Ibid. Inrefusal to hire or re-hire cases, the Board nay infer a
discrimnatory notive fromthe fact that job applicants previously
enjoyed a long and satisfactory work history wth the Conpany.
Sahara Packing Go., 4 ALRB No. 40 (1978).

Under the Act, a discrimnatory di scharge nmay be

effected constructively. To date, the Board has found that
detrinental and nmaterial changes in working conditions in
reprisal for union activities constitutes such a di scharge.

Adans Dairy, 4 ALRB Nbo. 24 (1978); Bacchus Farns, 4 ALRB Nb.

26(1978).

The NLRB has gone further, finding constructive di scharge
even when an enpl oyee was transferred to a nore desirabl e job.
The Board examnes the record as a whol e to determne whether the
nmani fest purpose of such a transfer is to neutralize the
enpl oyee' s i nfluence on behal f of the union during an
organi zational canpai gn. Associated MIls, 190 NLRB 113, 118
(1971); J. W Mys, Inc., 147 NLRB 942, 962 (1964).

F nally, an enpl oyee cannot be discharged or refused rehire

for engaging in "concerted activities." Such a discharge or
refusal violates Section 1153(a) of the Act. In order to be

prot ected under Section 1152, the concerted activity nust satisfy
the followng el enents: (1) there nust be a work-rel ated conpl ai nt
or grievance; (2) the concerted activity nust further some group

interest;
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(3) a specific renedy or result nust be sought through such
activity; and (4) the activity should not be unlawful or
otherw se inproper. Shelley & Anderson Furniture Mg. (o.,
Inc. v. NLRB, 497 F2d 1200, 1202 (1974).

V. Facts, Analysis and Gonclusions Relating to

A leged Whfair Labor Practices

A SECTION 5 (a) —58, 647

Eul alia Mares, her husband, and 4 daughters (Angeli na,
Hortenci a, Juventina and San Juana), worked regularly for
Respondent for nore than 10 years. They were nenbers of Jimy
Nekata's crew during nost of that tine. The |ast year they
worked as a famly unit was in 1973, the year UFWsynpat hi zers
went out on strike. A sharp division occurred wthin the
famly over that strike. Ms. Mres, her husband and daughters
Angel ina and Hortencia synpathized wth the UFWand |l eft the
fields in 1973. However, daughters Juventina (herein Tina
Gortez) and San Juana chose to remai n working for Respondent.

As soon the strike was called, the Mares famly
headed out of the fields intheir car. Before exiting, they
encountered Sal Quinarra. He told themthat he did not want

to see themagain. Sal also said that they

" The nunbers to the left of the dash refer to the
Gonpl ai nt. The subsequent nunbers refer to the Cbjections.
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shoul d not step on his | and again.®

During the ensuing strike, Ms. Mares and her daught er
Maria were active on the picket line. Joining nore than 500
other strikers, Ms. Mares daily picketed Jimy Nakata' s crew
At that tine, Tony Myagi shina served as a second forenan or
helper in Jimmy Nakata's crew A though Tony does not recal l
seeing either Ms. Mares or Maria Mares on the picket |ine,
they testified that they viewed himand the rest of the crew on
a regul ar basis.

Sal Quinarrarecalls in detail the split that occurred
inthe Mares famly between the pro-Chavez and pro- Teanst er
famly menbers. San Juana continued to work for Respondent
until 1976. Tina Cortez, presently enpl oyed by Respondent,
continued to work for the conpany with only slight
interruption. Both wonmen worked together for the conpany until

1977, with Tina packi ng

8 Sal Qinarra deni ed naking these statenents. He
testified that he talked to workers as they left the field,
urging themto return to work the next day. He denied tal ki ng
to any worker in a vehicle other than one Arab bo?/. However ,
Rufina Garza testified that Sal spoke to her fam K intheir
vehicle as they left the fields. He asked themto help him In
spite of sone conflict intestinmony, | credit Ms. Mares'
testinony. Sal Quinarra testified that the Mares famly was a
constant source of irritation over the years. In light of that
attitude, on the first day of a highly enotional strike, it is
reasonabl e to believe that M. Quinarra nade those statenents.

°A di scussi on w |l follow under Section 5(c), which
alleges arefusal to rehire Tina Cortez and Syl via
Vel asquez for a brief period in 1977.
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and San Juana picking. In 1974, 1975, and 1976 they both began
work during the last week in March or the first week of April.
They began suckering and tippi ng and worked through the grape
har vest .

At the beginning of 1976, Tina and San Juana worked w th
Jessie Juarez' crew After two or three nonths into the
season, they noved to Tony Myagishinma's crew San Juana had
problens wth Tony. Gne day during the picking, Tony felt that
San Juana was not novi ng fast enough. He becane angry and
pushed her. Realizing that he was angry, San Juana pushed him
back. A physical altercation ensued. Many of the w tnesses
testifying at the hearing referred to that particul ar incident.
San Juana testified that fromthat tine, Sal Quinarra called
her the "chanp."” However, Tony denied that the incident ever
occurred.

During the 1975 harvest season, San Juana' s feelings
about the UFWchanged radically. |In that year, she signed UFW
aut hori zation cards and petitions on nore than one occasi on.
She recal | ed one occasi on where she had signed a card while
Tony sat in his pick-up truck nearby. Tony denied any
know edge of her support for the UFW

During the years follow ng the 1973 strike, Tina Cortez
nade attenpts to secure enpl oynent for other nenbers of her
famly. Angry feelings within the famly over URWsupport
subsided in 1974 after the death of M. Mires. Sal Quinarra

recalls that a newunity existed wthin the
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famly, acknow edgi ng that neither San Juana nor Tina were
wel come in the famly hone prior to this time. In addition to
Tina s efforts, in 1976, Ms. Mares and Maria asked Tony for work
in April. Tony refused themwork in 1976, referring themto Sal.
In 1977, on at |east three occasions, Maria attenpted to get work
for herself and her nother fromTony. Ms. Mares did not
personal |y speak wth Tony in 1977. In April, My, and June,
Tony told themhe had no work and that they should call him
again. Mria s initial efforts began during the second week of
April,1977. During that sane tine, Tina was attenpting to get
jobs at Respondent for her sister Maria and her nother. A though
unsuccessful, Tina continual ly attenpted to get work for them™
In addition to her efforts to secure enpl oynent for her
nother and sister Maria, Tina spoke wth Sal and Tony about work
for San Juana in 1977. ' A the end of the thinning season in
June, Tina asked Sal whether San Juana coul d cone to work. Sal
told her that the thinning season ended in 1 1/2 days, advising
her to have San Juana cone for the picking. He told her that
when the picking started, "it would settle down and then we can
have her go."

Tina recalls Sal telling her that he would not hire

Al t hough Respondent points to inconsistencies with the
nunber of tines and the nanner I1n which the Mares famly applied
for work, there is no dispute that many attenpts were nade to
secure enpl oynent for Ms. Mares and Maria Mares.
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San Juana. In August towards the end of the Thonpson Seedl ess
season, Tina Gortez filed a charge wth the ALRB agai nst
Respondent. Sal approached Ti na and asked her to drop the
charges. She refused and a di scussion followed. In response to
his questions, Tina told himthat she had filed a charge
because the conpany had refused to put her famly to work. A
that time, Sal told her that he had instructed her to bring San
Juana to work in the Perlettes. Tina disagreed wth him Sal
said that there nust have been sone msunderstanding. A that
point, Sal told Tina to bring San Juana to work. There is no
di spute that San Juana never cane to work at the conpany in
1977.

Wth regard to San Juana, Respondent takes the position
that she was offered enpl oynent and she did not accept it.
General (ounsel acknow edges that a final offer was nmade duri ng
the latter part of the Thonpson Seedl ess season, but contends
that it was too late. San Juana testified that her troubl es
w th the conpany began in 1975 after she signed a union
aut hori zation card in front of Tony's truck. She recalls that
after that incident he began calling her a "Chavista." Further,
Esteban Pereida, Tony's second foreman until March 1977, asked
Tony about jobs for San Juana and Tina in 1977. Tony told him
that he was not going to hire those wonen that year.

Sal insisted that he had in fact offered San Juana a

job. Tina Cortez related the discussion that she and
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Sal had towards the end of thinning. Sal enphasized to her that he
was not hiring San Juana at that tine because it was too close to the
end of the thinning period. As Tina persisted inurging Sal to hire
San Juana, Sal told her that he was not going to tell her the reason
why he would not hire San Juana. Finally he said that San Juana was
too nuch of a probl em

The conpany payrol| register indicates that new peopl e
were in fact hired during the last fewdays of thinning. (RX 22
and RX 18) Those records show that two workers earned $117. 04
and anot her $88.69, reflecting hiring towards the end of
thinning. Further, these figures denonstrate that during the
week ending July 9, for the first tine in 1977, ten new enpl oyees
wor ked for Resondent. These figures indicate that if Sal had
been so inclined, he could have hired San Juana at the end of
t hi nni ng.

The Mares famly incident is put in a nore understandabl e
perspective by the testi nony of Maurice Jourdane, an attorney for
the General Gounsel. In August 1977, while discussing the case
wth John Quinarra Jr., M. Qiuinarra said "Wy should | hire her?
She's a striker." M. Jourdane explained to himthat the | aw
prevent ed the conpany fromdiscrimnating agai nst sonebody because
they were a striker. M. Qiinarra then said "Véll, we don't want
to hire strikers. Ve want peopl e who are here every day, who

aren't lazy, who do their work." M. Quinarra explained the
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incident inadifferent nanner. He said that his enphasis was
on the fact that the conpany was under no obligation to hire
strikers. | credit M. Jourdane's version of the neeting. He
was questioned extensively by Respondent's counsel. On cross-
exam nati on Jourdane reveal ed that he was quite anazed that M.
Quinarra was msinterpreting the law M. Jourdane testified
that M. Quinmarra s position nade a strong i npression on him
because it was clearly in violation of the | aw

That conversation together with other remarks from
conpany supervisors, denonstrate that a discrimnatory pattern
was established in the case of Ms. Mires, Maria Mares, and
other identified 1973 strikers. Respondent, through Sal
Qi narra and Tony Myagi shina, clained that the only reason Ms.
Mares and Maria Mares were not rehired was the fact that they
were poor workers. Tony recalled that the Mares famly had been
sent honme two tines when Jimy Nakata was forenan. Tony al so
testified that when he was the second forenan in Jimmy Nakata' s
crewin 1973, he recalled that the Mares famly did bad work.
However, in conversations wth Tina Gortez, Tony had tol d her
that he did not want "Chavi stas," because they were too nuch
trouble. Perhaps nost telling was Sal Quinarra' s statenent that
had Ms. Mares and Maria returned in 1974, the year after the
strike began, he mght have worked wth them However, three

years later, he was unw lling to work wth them Sal
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also testified that when Maria called himfor a job, he gave her
the stock answer that they were not hiring. However, he
qualified that by saying that if they had been hiring, he would
have first given work to peopl e who had been enpl oyed t he
previous year. And then he added, "If you know soneone's a bad
worker, | just say we're not hiring."

Respondent' s reasons for not rehiring Ms. Mares and
Maria do not wthstand scrutiny. A though Sal stated that only
Tina and San Juana (the two non-strikers) were "worth their
salt,” he had difficulty identifying which other famly nenbers
were not good workers. A so, the conpany had been willing to
work with the Mares famly for nore than ten years prior to the
very bitter 1973 strike.

Under the circunstances, | find that Respondent, through
Its supervisors, consciously sought to identify 1973 strikers for
pur poses of refusing them enpl oynent.™ The Mires fanily's strong
UFWties were wel | -known to Sal Quinarra and Tony M yagi shi na.
Tony had referred to themas "Chavi stas" and too nuch troubl e.
Sal Quinarra had been i ncensed when they wal ked out on himin

support of the UFW

Y nake this finding prinarily based on the statenents of
John Quinarra Jr. regarding the Conpany's attitude toward ' 73
strikers as related by Mauri ce Jourdane. Furthernore, this finding
Is applied in subsequent sections of the Decision which involve
identified 1973 strikers.
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in 1973. Maria and Eulalia had been anay fromthe Conpany for 3
years. Their unwllingness to return i mredi atel y convi nced Sal
not to give themanother chance. San Juana's |ater support for
the UFWbrought on the same discrimnatory treatnent by the
Gonpany.

| therefore find that Respondent violated 81153(a)
and (c) of the Act by refusing to hire Eulalia, Mria and San

Juana Mr es.

B. SECTION 5(b) —62

G lbert "Shorty" Aceves began work for Respondent in
1963. He worked steadily until 1972 for Jimmy Nakata' s crew
In that year, Tony M yagi shi ma was second forenman in Nakata's
crew

In late June of 1973, A lbert Aceves was enpl oyed by
Robert Farns, when he went out on strike. He joined the
strikers and picketers at Respondent in July and August of 1973.
Each norning, wth sign in hand, he would go to the fields and
urge workers to honor the picket line and join the strike.

Qne norni ng on the picket |ine he encountered Tony
Myagi shima going into the fields. Wile Glbert talked to
workers, Tony told himto go away and | eave the peopl e al one.
G lbert yelled at Tony to mnd his own business, in that the

strike was for the workers.
G| bert Aceves, an active supporter of the UFW
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since 1970, continued his strike activities at Respondent in
1973, visiting various crews on a daily basis through the nonth
of August. During those weeks he sang uni on songs on the picket
line wth his "distinctive singing voice." Tony recalls seeing
hi mon the picket line and renenbers his singing.

In early June, 1977, Gl bert Aceves spoke to Franci sco
and | sabel Rendon, workers in Tony's crew, about working at
Respondent. |sabel asked Tony for a job for Glbert. Tony
asked her whether he knew the job, and she replied he did. Tony
told her to bring himto work on June 6. Wen they arrived that
norni ng, Tony exclained to Isabel, "Ch, that boy has given ne a
| ot of problens with the union." Because G| bert needed shears,
Tony told himto wait. Tony then reconsidered and deci ded not
to hire Glbert.

Tony relates that when he told the Rendons to bring their
friend, Tony did not need workers. He clains that the only
reason he told themto bring Gl bert was because they kept
asking.® A the hearing, Tony testified that he did not hire
G | bert Aceves because he was a poor worker. Tony recal | ed
watching G lbert prune in 1971 or 1972. Tony was two rows away,

where he observed Gl bert's work for 70-

“Tony had a simlar reaction to seeing other union
supporters (Section 5(g)) who he had instructed to neet himat
6:00 am He clained he told seven Peopl e to neet himout of
"good will," even though he was unable to offer thema job.
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80 vines, which was sl ow and poor.

However, this reason does not wthstand scrutiny.
Carlotta de la Quz, a crew nenber, asked Tony that day why
he had not hired Shorty. Tony replied that he had troubl e
wth himregarding the union and he was a "Chavista.”
Carlotta testified that Shorty was a good worker. Wen Tony
was questioned by Tina Cortez about Shorty, Tony told her
that he didn't want "Chavi stas" there because they were a
probl em

Qearly, Tony had intended to hire the Rendons' friend
until he saw Shorty. He imediately responded negati vely,
telling the Rendons that Shorty had given hima "hell of a
hard tine in '73." Tony's anti-union attitude in rejecting
Shorty agai n was conveyed to crew nenbers Carlotta de la Quz
and Tina Cortez.

Tony's refusal to hire Shorty was consistent with the
Conpany' s policy of refusing to rehire 1973 strikers. |
therefore find that such refusal violated 81153 (a) and (c)

of the Act.

C  SECTION 5(c) —57

(n June 11, Tina Gortez and Syl via Vel asquez were
working in Tony Myagi shima's crew, when the crew was tem
porarily laid off because of |ack of work. Tony received a
nessage fromthe office to bring his peopl e back on June 17,

to tand to a special problemthat had arisen.
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Wien peopl e cane to work in his crew Tony asked themfor
t el ephone nunbers. Tony clains that Tina Cortez originally gave
hi m her phone nunber in 1974. Subsequent to that tine, Tony
stated that she gave himthree or four different nunbers. He
had a tel ephone nunber for her in June, but he did not call that
nunber because he believed it was incorrect. Tony did not have
a tel ephone nunber for Sylvia Vel asquez, who first cane to work
for himin 1977. M. \elasquez testified that she did not have
a phone, and she gave Tina' s nunber to Tony.

(n June 17, the crew received 45 mnutes of instructions
fromSal Quinarra prior to work in the norning. A spotted
condition, pimenta, infected one side of 80-100 acres of grapes.
The condition resulted fromarrant chemcal s sprayed on the
grapes by the Conpany. In an attenpt to sal vage as nany grapes
as possible, Sal laboriously instructed Tony's crew along with
the crews of Jesse Juarez and Pascual Sala in howto elimnate
berries with large spots. An attenpt was nade to aesthetically
save the bunches w thout spending too nuch tine on each bunch.
Tony' s supervisor, Russ Carlson, called it a "unique" probl em
one he never had seen. Sal called it his nost difficult teaching
si tuati on.

The work went slowy through the norning. Sal gave
anot her denonstration after lunch. He inforned Tony that because

of the difficulty encountered, no new peopl e woul d
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be all owed to work who had not been present for the
school ing. The crews unsuccessfully worked at this job for
4-5 days.

Tina called Tony a few days after the special job
began, having heard fromGCarlotta de la QG uz that the crew had
returned to work. Tony informed Tina that only peopl e present
the first day would be allowed to work the duration of that
particular job. Tina told himshe would file a charge with the
ALRB. He responded for her to go ahead and file a charge as
this was Sal's idea.

General (ounsel contends that Tina Cortez and Syl via
Vel asquez were di scrimnated agai nst because of their support
for the UFW In support of that position, Sylvia testified
that Tony taunted her on one occasion, |aughing and calling her
"Chavi sta." Wen she asked hi mwhy, he continued | aughi ng and
calling her "Chavista," and then he called her a "cabrona"
(female son of a bitch) three times. A a later tine, Tony
told Sylvia that he woul d not give her a paycheck. He told her
to ask Cesar Chavez for the check. After reluctantly giving her
t he paycheck, Sylvia and Tina signed a UPWpetition. Tony
apparently then attenpted to take back the checks.

General (ounsel argues that the ani nus denonstrated by
Tony on these occasions influenced his selection process as to
who was cal | ed back to work on June 16. However, the evi dence

presented at the hearing pai nts another scenari o.
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Tony cal | ed the tel ephone nunbers of nost workers and went to the
houses of others he knew

Tina had brought Alvino Mata to the crew and i ntroduced hi m
as her new husband. She also got a credit reference from Sal
Qinarra (X 53) so that she and Mata coul d purchase a trailer
hone. Wth this information, Tony did not call her ol d residence,
the Mbsesi an Canp, where she had lived wth Gesar Del gado. Tony
tried to locate Sylvia on Maiin Street in Lanont on June 16, but he
did not have the exact address.

Further, Tina relied on other people in the crew for
infornmation as to where the crewwas working. W to that
tine, Tony never had cal | ed her about comng to work.
A though Tina never had mssed work in the past because of not bei ng
notified, she did receive a call fromTony five days |ater on June
22, regarding the next work assignment. On that date, he got Tina' s
nunber fromcrew worker Carlotta de la Quz. Rather than returning
to work on June 23, Tina and Sylvia chose to return Friday, June 24,
mssing six work days in all.

Further, Respondent's payroll register (RX 22)
i ndi cates that 20 workers enpl oyed on June 11, did not
return to work on June 17. & these 20, 10 returned the
fol | ow ng week and appear on the June 25 payroll. Thus,
the claimthat only Tina and Syl via were discrimnated

against is not borne out by Conpany records.
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Tony' s antagoni smtowards the UFWas evi denced by the
nane cal ling and check incident does not nmake out a case of
discrimnation in this instance. The freeze order given by Sal
was nade w thout reference to either wonan. The spray probl em
wth the grapes was real. Had either or both wonen appeared at
work on the norning of June 17, they woul d have worked with the
rest of the crew | therefore dismss Section 5(c) of the

conpl ai nt.

D SECTION 5(d) —82

Mguel Ranos, a 15-year resident of Lament, worked
periodically for Respondent. Wiile the UFWhad a contract wth
Respondent, Ranos worked in Santana Soto's crew Ranos, a | ong-
time nenber of the UFW left work at Mbsesi an when the 1973
strike began. During the strike, Ranos appeared on the picket
line at Santana Soto's crew and at Soto's hone.

According to Ranos' testinony, he and Santana had been
friends for 8 years. Ranos testified that he had baptized
Santana’' s niece and that Santana had been a w tness to Ranos’
wedding. A though admtting he knew Ranos, Santana cl ai ned t hat
he knew hi mcasual |y and had no know edge of the bapti sm or
Ranos' wedding. Santana testified that he had not seen Ranos in
3 or 4 years.

According to Ranos, he applied for work wth Soto in July
when grape picking began. A friend, Vicente Qtiz,
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i nforned Ranos that Soto was hiring. After asking himfor work,
Soto tol d Ranos that he woul dn't hire hi mbecause he was "very
Chavista,” and that if he net Chavez face to face, he woul d kill
him FRanos testified that Santana further stated that he didn't
want "Chavi stas" here, not even a one. Ranos then attenpted to get
work fromTino Espinosa, but Espinosa refused hi mwork.
The Mguel Ranos incident presents a particul ar probl em
I n anal ysi s because both w tnesses, Ranos and Soto,
were unbelievable at times, and their stories totally con-
tradict one another. In essence, Respondent's defense of
this allegation is that Soto never heard fromRanos in 1977.
Soto stated that he had not seen himin 3 to 4 years. Hw
ever, Soto was aware that Ranos struck in 1973 even though
Ranos had struck another ranch. Based on this testinony, |
find that Soto was aware of Ranos’ pro- UFWstance in 1973.
Mguel Ranos’ testinony was unclear in certain respects. In
an attenpt to rehabilitate him General Counsel offered into
evi dence a decl aration signed by Rambs on August 10, 1977, which
all eged that Ranos had asked Soto for work on two occasions, having
testified he nade only one such attenpt (QGCX 20). The first such
attenpt apparently was nade in June and the second in md-late July.
However, Soto's testinony was |ess believable. He denied
any know edge of Ranps’ whereabouts since the 1973 strike. Soto

nerely stated that had Ranos applied for work,
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Sot o woul d have hired him
Inresolving the credibility dispute between Soto and
Ranos, | find it necessary to refer to Soto's testinony wth
regard to Section 5(i) of the conplaint. Soto flatly denied that
he had a tel ephone conversation with Teresa Perez during the
second week in July. Soto's testinony was contradicted by five
nenbers of the Perez famly who were present when the tel ephone
call was made. Unhder that section, | nade a credibility
resolution in favor of the Perez famly's version of the incident.
Further, in testifying about the size of his crew, Soto
testified that the limt was set by Sal during the Perlettes,
and his crew size never exceeded that nunber during the
renai nder of the season. However, Soto's daily | abor tickets
belie that assertion. A though his crew size never exceeded 83
inJuly during the Perlettes, it increased to 98 during the
latter part of August (QCX 42).%

| find that Ranos applied for work after a friend,
Micente Qtiz, got a job with Soto’'s crew™ | find that

Soto responded to Ranos’ application wth the above-di s-

cussed vitriolic renmarks concerning Chavez and the UFW

“Because of Soto's repeated unreliability as a wtness, |
resol ve basic credibility in Ranos’ favor.

YI' find it unnecessary to determne whether one or
two attenpts were nade by Ranos to secure enpl oynent with Soto.
Because of the inprecision of Ranos' testinony, | set his date of
application at 3 weeks before August 10, 1977, the second data
nentioned in his declaration (GX 20).
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Soto knew that Ranos supported the Uhion, and Santana nade it
clear that he did not want any "Chavistas.""®
Soto's refusal to hire Mguel Ranos vi ol at ed

Section 1153(a) and (c) of the Act.™

E SECTION5(e) -- 51

Rufi na Ronero Garza, her nother, father and six brothers
and sisters worked for Respondent in Jimmy Nekata' s crew from
1966 to 1973. 1 June 30, 1973, at 8:00 a.m, the Ronero famly
joined other workers in striking Respondent. As Rufina recalls,
the entire famly exited the fields, and Sal Qui narra st opped
the vehicle, asking M. Garza, "Odn't you say you were going to
hel p us?" M. Garza replied, "Yes, but if you would hel p us
also." M. Garza thanked him Sal did not appear angry.

The famly joined the picket |ine and picketed Ji my
Nekata's crew A though he did not see themon the picket I|ine,
Tony Myagi shima, Jimy's second foreman in 1973, recalls that
the Roneros went out on strike in 1973. During their years with

the Gonpany, Tony and Ji nmy

o “Again, this finding is bolstered by ny previous
finding of a discrimnatory conpany policy towards identified
supporters of the UPWwho struck area growers in 1973.

_ *The testinony by Ranos regarding his application for
work wth Tino Espinosa was vague and did not establish by a
pr eponder ance of the evi dence that Espi nosa deni ed him
enpl oynent because of his support for the UFW Therefore, this
allegation, as it relates, to Tino Espinosa, wll be di smssed.
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socialized with themon occasion by coming to their house.

The Fonero famly did not attenpt to get rehired at
Respondent until 1977. Uon hearing that Respondent was hiring,
Rufina Garza, her husband Jose Garza, and her nother, Cal extra
Ronero, on or about July 11, contacted Sal Guinarra at Banducci's
Restaurant. Rufina asked Sal for work for three persons. Sal
i nqui red whet her they had worked for Respondent. Rufina
explained that the famly had worked in Jimy Nakata' s crew for
eight years. Sal told her to see Tony about a jab.

Shortly after July 11, Rufina went to Tony's apartnent.
Tony sets the date at July 15 or 16. Paul Qoya, who was present
at the apartnent, testified that the visit occurred on July 20,
one day before-he changed assi gnnents. In that both Tony and
Rufina agreed as to the week in which the incident occurred, I
find that. Rufina spoke to Tony on or about July 15 or 16.

Rufina and her nother asked Tony for work. Tony told themt hat
he had all new people and did not want difficulties wth ol der
peopl e.” Tony told her to again talk to Sal.

Prior to her second conversation wth Sal, Rufina

t el ephoned Manuel Navarro seeking enpl oyment. She spoke

YBoth Paul Qtoya and Tony denied that Tony nentioned
"ol der people." However, Paul Qoya admtted that he was readi ng
the newspaper during the conversation and not payi ng too nuch
attention. | credit Rufina Garza’'s testinony, finding it
consistent with Tony's general attitude towards UFWsupporters.
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wth Maria Navarro, Manual's wife and hel per. Maria told her
that Manual 's crew needed peopl e and that she shoul d

have Sal send themto their crew Rufina never spoke to

Manuel and never rel ated the conversation to Sal.®

h or about July 17 (the fol |l ow ng Monday) Rufina agai n
approached Sal at Banducci's Restaurant. Rufina told himthat he
suggested they cone back in a week. Sal told her that he had no
wor K.

At the hearing, both Sal and Tony testified that a hiring
freeze was in effect. In fact, Sal stated that he did not recall
the incident, but he woul d not have sent people to Tony during
the first week of the harvest because Tony definitely was not
hiring. Tony reinforced this testinony relating that he was
having difficulty with one-quarter of the crew and a "bad work"
freeze was in effect.

However, no intelligible pattern surfaced to expl ai n when
and why Tony's crew or other crews were frozen. Sal expl ai ned
the freeze relating to the tine the Garzas applied for work in

the fol | ow ng nanner:

. the Perlettes, he was definitely on freeze. . . V&
sinply weren't hiring at that point intine, if that's
what 1t was."”

Q ". . . when did you freeze Tony's Q ew?"

8saction 5(e) of the conplaint alleges that Manuel
Navarro as well as Sal Quinarra and Tony Myagi shinma refused to
hire Jose Garza, Rufina Garza and Cal extra Ronero. In that the
al | eged di scri mnatees never pursued potential jobs wth Mnual
Navarro's crew the allegation wll be dismssed as it relates to
M. Navarro.
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A "WIlIl, he was froze--1 don't know because it changes,
but 1 knowthat in Perlettes he was froze there tem
porarily because of the fact that we weren't doi ng a good
Jjob, wth the one exception, so you could say he's off
freeze when | said that he could put Juanita in there.
. And then how | ong he renmai ned on that | don't know

Q ‘HSo.yoy) renenber two specific tines when Tony was not
I ring?"

A "Yeah. Then, the in-between tine, there's no way,
because they' re on freeze, they're off freeze."

If the explanation of freezes by the Conpany President was
not conf usi ng enough, the Conpany payrol| register (RX 22) and
daily field, labor tickets (RX 18) belie his statenent that
during "the Perlettes, he [Tony] was definitely on freeze."

n July 8, the day before the Perlette harvest began, Tony
had 31 workers in his crew The crewincreased to 49 on July 9,
the first day of the harvest. nh the final day of the Perlette
harvest, July 19, the crew had 62 nenbers. Thus during that
harvest period, Tony's crew doubled in size. Characterizing a
100%i ncrease in crew size as a "freeze" creates an insol ubl e

credibility problemfor Sal Quinarra.
Moreover, an examnation of the payroll register
(RX 22) for the week ending July 23, reveals that five new

peopl e were hired that week w thout prior 1977 Conpany

®Thi s payrol| period coincides with the date when
Rufina applied for work wth Tony, July 15 or 16. Even
accepting Paul Qoya' s estinate of July 20, the sane payrol |
peri od woul d be applicabl e.
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ear ni ngs. %

Thus, | find that the crewwas not frozen at the tine and
that in fact, five new people wthout prior 1977 earnings wth
Respondent were hired during the applicabl e payrol | period. |
also find that Tony Myagi shima knew that Rufina Garza and the
entire Ronero famly supported the UFWand struck Respondent in
1973. | find that Tony M yagi shi ma harbored ani nus towards
wor kers who supported the UFWand struck Respondent in 1973.
Further, based on bl atant inconsistencies in the Conpany' s
"freeze" policy as explained by President Sal Quinarra, | further
find that such policy existed in this case to deny enpl oynent to
known UFWsupporters.

| therefore find that Respondent violated Section 1153(a)
and (c) of the Act by refusing to hire Rufina Garza, Jose Garza,

and CGal extra Ronero.

F.  SECTION 5(f)

Amabel i Enci nas began worki ng for Respondent on Apri l
16. Amabel i worked approxi nately six weeks before quitting in

May because of babysitting problens. During

PDuring the week the fol | owi ng enpl oyees ear ned
anounts equal to their 1977 total: Mario Daz, $130.72;
Qillerno D Gortez, $191.87; Raul Hernandez, $199. 07,
Qegario Leon, $110.49, and Rodrigo Linares, $72.22.

?ISee previous discussion in Sections 5(a)(b)(c).
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the Weks that she worked, Tony provided her and ot her
workers with transportation to work.

Anabel i joined the UFWin 1963 and actively supported the
Lhion fromthat date. A part of her Uhion activities included
pi cketing such stores as Safeway and Arvin Liquors in Arvin,
stores whi ch Tony frequent ed.

During her termin Tony's crew, Anabeli nornal ly wore URW
buttons on her shirt and union patches on her slacks. She openly
tal ked about the UFWw th workers in the crew n one occasi on,
Tony asked her whet her she was a "Chavista." Amabeli told him
that she was. Tony al so had conversations wth other crew nenbers
regarding Amabel i's union status. In April, Tony told Herlinda
Salinas that Anabeli was a "Chavista' while they waited for
Amabeli in Tony's vehicle. Tony nade a simlar renark to Herlinda
at his apartment. n another occasion, Tony told enpl oyee Q ynpi a
Leon that Amabeli was a "Chavi sta" when he spotted a car with
uni on bunper stickers parked in front of Amabeli's house.

Angel Garza previously worked for Respondent in 1970 or
1971. In 1973, Angel went out on strike while working at
Kovacavi ch Ranch. During the strike, he visited Tony's crew
several tinmes as well as the crews of three other supervisors.
Angel 's strike activities included |eafletting and controlling the
sound systemin the fields. He used the | oudspeaker when the URW

wanted to reach crews that were deep
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wthin the fields or when the Unhion wanted to put out a fast
message.

In 1975, when the ALRA went into effect, Angel often
visited crews at Respondent, including Tony's crew, attenpting to
obtain authorization card signatures fromworkers. He al so served
as picket captain at Safeway in Arvin, where he observed Tony
cross the picket |ine nany tines.

O August 27, Angel Garza and Anmabel i Enci nas went to
Tony's apartment in search of enpl oynent. M nerva Leon answered
the door and called to Tony that sone peopl e were | ooki ng for
work. Amabel i wore her buttons and UFWpatch. As they entered the
apartnent, Tony, upon seeing Angel and Amabel i, kept themclose to
the door.# Tony asked themwhet her they knew howto pack. Both
said they did. Tony told themhe had no work, but he suggested
that they contact Sal.

Inrefusing to hire Angel Garza and Amabel i Enci nas on
August 22, Tony clained that a "bad work", freeze was in effect.
Sal Quinarra testified that the crews noved to the Ducor area
around August 10-12. Additional workers were not hired that year
when the crews noved because of rot in the grapes, which caused a

decrease in productivity. Sal

ZANmabel i testified that Tony originally called out that
he had work, but that he deni ed themwork when he saw them Angel
Garza did not testify that Tony said work was available. | credit
the latter version based on the fact that Angel Garza clearly
woul d have recal led that part of the conversation had it occurred.
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Qunarra testified further that the freeze renained in
effect until the conditions of the grape and nunber of
peopl e noving wth the crew coul d be determ ned.

Tony's and Sal's explanation of a "freeze" appears to be
supported by the payroll records in this particul ar instance.
During the applicable payrol| period (week endi ng August 27), 9
addi ti onal names appear on the payrol | ® that were not present on
the preceding week's payroll (RX 22). S x enpl oyees transferred
fromMacario Pinson's crew and two workers, Rosaura Contreras
and Paul Bal deras Jr., previously appeared on five payroll lists
wth Tony's crews. The parties stipulated that the ninth
enpl oyee, Maria E Lopez, was not a new hire.

Thus, froma review of the payroll records, Respondent
appears justified in refusing to hire Arabel i Encinas and Angel
Garza. However, other considerations point toward discrimnation
agai nst these Lhion activists. Both individuals worked for the
Lhion in Arvin for many years. Because of the snall size of
Arvin, | find that Tony knew that they actively supported the
Lhion. Their appearance regularly on the picket |ines at Saf eway
and ot her establishnents nade their support apparent to patrons
of those stores. Further, Angel Garza regularly visited Tony's
crew during the 1973 strike and 1975 organi zati onal drive.

Garza' s control of

“Paul Bal deras, Jr., Blanca E Gilvan, Qdelia Galvan,
Ana Rosa H Cardenas, George A Estrada, Ledia A Estrada,
Catal ina Estrada, Maria E Lopez, Rosaura Contreras.
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the sound systemin 1973 made himextrenely visible. Further,
Amabel i Encina's support for the UFWwas questioned by Tony on at
| east four occasions while she worked for his crew He
confronted her personally and spoke to ot her crew nenbers about
It. As previously discussed, Tony denonstrated his disdain for
the UFWon nunerous occasions. A so, his denial that he nentioned
"Chavi sta" in connection wth Arabeli to three enpl oyees is
contradi cted by those enpl oyees' testinony. Mbst incredible
perhaps was the fact that he never noticed any UFWbuttons or

pat ches worn by Amabel i Encinas at any tine.

These facts in connection wth the Conpany's policy not
to hire peopl e connected wth the 1973 strike, as articul ated by
John Quinarra Jr., provides further evidence of discrimnation.
Tony Myagi shi ma repeat edly uphel d that policy whenever
confronted with applicants he knew supported the Uhi on.

Furthernore, the Conpany's "freeze" policy has not
w thstood scrutiny in a previous allegation (see 5(e)). Having
been advanced previously in contradiction of Conpany records, |
viewthe policy as a whole with great skepticism The records
reveal that ten enpl oyees in Tony's crew were not repl aced when
the crew noved to Ducor. S x workers joined the crew from
Macario Pinson's crew Two enpl oyees previously worked for Tony.
The previous enpl oynent status argunent clearly applies as well

to Amabeii Encinas. Thus,
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the fact that eight new enpl oyees with Tony's crew had previous
1977 earnings wth the Conpany does not nullify Tony's ani nus
towards the UFWand hi s know edge of Angel's and Amabel i's Unhi on
activities. The payroll records provide only one insight and
not a justification in this case. In conclusion, | find that
Tony deni ed Amabel i Enci nas and Angel Garza enpl oynent because
of their support for the UFWin violation of Section 1153 (a)
and (c) of the Act.

G SECTION 5(g) —59

Lorenzo Gal van began working for Respondent in 1971. He
struck the Gonpany in 1973. He worked in Jimmy Nakata' s crew
where Tony M yagi shina served as second foreman. Beginning in
1972, Lorenzo acted as Vice-President and Treasurer of the WW
Ranch Cormttee until the strike. |In that capacity, he
represented the Uhion i n enpl oyee-enpl oyer grievance resol utions
and di ssemnated i nformation regardi ng Unhi on neeti ngs.

Oh Saturday, July 28, 1973, prior to the Monday norning
strike wal kout, Sal Quinarra visited Jimmy Nakata's crew, trying
to convince workers not to go out on strike. Sal told the
workers that Cesar Chavez didn't have the noney or the ranch,
and the workers stood to | ose their cars, homes, and food for
their children. Wen Lorenzo joined other workers | eaving the
fields on Mnday, July 30, Sal angrily escorted himfromthe
fields, wth the bunper of
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Sal's vehicl e pushing Lorenzo's automobile. Sal told himnot to
step on his |and agai n.

Samuel Manriquez and his w fe Juana worked at Respondent
from1963 or 1964 to 1967, when they went out on strike. Sanuel
agai n worked for Respondent in 1973, when he struck the Conpany a
second tinme. He actively participated in strike activities in
1973, picketing and talking to workers. During the 1973 stri ke,
he often saw Sal Quinarra nocking the strikers and carrying a
Teanster flag. Sanuel Manriquez had known Sal Quinarra, havi ng
received daily class fromhi mwhile Manriquez worked wth
Franci sco Leija s crew

Tony choa worked for Respondent from1949 to 1961. As a.
resident of Lanont, he joined the 1973 strike agai nst Respondent,
carrying a flag while picketing Jimmy Nakata's crew In April
1977, he went to Paul Goya s house seeking work. Paul referred
himto Tony, who told Gchoa he had to be approved by Sal. Tony
told himthat Sal didn't like ol d workers who were invol ved wth
the strike. Tony Cchoa did not pursue a job with Sal at that
tine.

Samuel Manriquez contacted Santana Soto tw ce by tel ephone
begi nning in July, 1977. 1 Friday, August 19, Mnriquez and
Lorenzo Gal van went to Santana's home. On the foll ow ng day,
Santana said that Sal approved their going to work in Tony's crew
on Monday. Santana gave Tony's nunber to Manriquez, and Sanuel in

turn handed it over to
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Gl van. O Sunday afternoon, August 21, Lorenzo tel ephoned
Tony. Lorenzo explained that he was calling for seven peopl e
who wanted work. Tony told themto neet hi mMnday at 5:00-5: 15
a.m at the intersection of Bear Mwuntain and Véed Patch in
Lanent. Tony asked Lorenzo if he knew where Ducor was | ocat ed,
the place the crew was wor ki ng.

The group arrived at the intersection at 4:30 a.m
dressed for work. Tony Myagishima |ater arrived and came over
to Lorenzo's vehicle. UWon seeing Galvan, Tony said, "Ch, it's
you." Tony said he was | ooking for three persons who had asked
for work. Glvan told himthat he had seven, and Tony replied
that he could not hire themw thout asking Sal. Wen Gl van
suggested he fol |l ow Tony, Tony told himhe was wasting his tine
because Sal woul d not give themany worKk.

Tony took off angrily and Gal van fol l oned for nearly 50
mles. Wile nearing Ducor, Tony had nechani cal probl ens,
stopping his truck and lifting the hood. Sal Quiinarra then
approached in his vehicle, backing up in front of Tony. Gal van
Manri quez and Cchoa exited their car and approached Sal. Cchoa
spoke first about work, and Sal, |ooking hi mover thoroughly,
said he didn't know him Sal then | ooked at Manriguez and Gal van
and tol d themhe had no work for thembecause their work was
rotten, very bad.

Agai n, the Gonpany clains that the crewwas "frozen" when

it noved to Ducor. Sal explained that the grape was
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rotten and that he was waiting to see the nunber of people
needed. Tony testified that he did not tell Galvan that he had
work. Rather, he had the group neet himto tell themthere was
no work. A though Tony acknow edges that the nan on the
t el ephone asked for work for seven peopl e, Tony denies telling
hi mhe needed seven. Tony's explanation for the 5:00 a.m
neeting wth seven peopl e dressed for work was that it was an
expression of "good will" on his part. Further, Tony said that
he never discussed wth Santana Soto the possibility of addi ng
these people to his crew

Soto's version contradicts Tony's denial. A though

uncertain as to the exact date, Soto had sent five people

to Tony's crew, when that crew was picking Perlettes.®
Soto, who got his daughter Rta Rodriguez a job with Tony during
the payrol | period ending July 23 (RX 22), said he offered
Manriquez the sane opportunity, but Samuel did not go to the
fields.

Qearly, both Manriquez and Gal van were wel | -known to
Tony and Sal. Tony testified that he had known Lorenzo Gal van as
the UFWshop steward before the strike. Glvan's Union
activities were visible to nenbers of Jimmy Nakata' s crew because
he often was cal |l ed upon to represent the Union in grievances.

Wen Galvan left the fields in 1973,

#As previously discussed (see 5(e)) Sal testified that
Tony's crewdefinitely was frozen during the Perlettes.
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Sal told himnever to return. Further, M. Mnriquez and his
w fe had been involved in two strikes at Quinarra. Manri quez
testified that he personally saw Sal often during school i ng and
pi cketing. Cchoa clearly was |ess visible, but he too
participated in the 1973 strike.

The (onpany repeated a famliar pattern in rejecting
these workers. (nhce they were identified as ol d peopl e who
engaged in the strike, they were refused enpl oynent. It strains
credulity to believe a foreman woul d have seven peopl e, dressed
for work, neet himat 5:00 aam on a Mnday norning to tell them
personally in the spirit of "good will" that he had no work.
A'so, the usual pattern of a crew foreman not having authority
to i ndependently hire workers wthout the approval of the
President of the Conpany repeated itself. lronically, in the
alternative, a defense was offered through Soto that Tony woul d
have hired Manriquez earlier in the season at a tine when Sal
procl ai med Tony's crew was definitely frozen.

In these circunstances, Respondent violated Section
1153(a) and (c) of the Act by refusing to hire Lorenzo Gl van,
Leonardo Gal van, Samuel Manriquez, Juana Manriquez, Tony Cchoa,

Dol ores Cchoa, and Teresa choa.

H SECTION 5(h)

Adel i na GQurrol a began worki ng at Respondent in 1949,

returni ng nany subsequent years through 1973. During the
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| ater years she worked w th her husband, Teofilo Garcia.
Adelina served as Lhion steward in 1971 and 1972 with Jesse
Juarez's crew and then with Tino Espinosa's crew She al so
trai ned her successor as crew steward in Tino's crew During
1970, the first year of the UFWcontract, Teofilo Garcia acted
as union steward in Jesse Juarez' crew

Both Adelina and Teofilo attended a contract negoti ati ons
sessi on between the UFWand 20 ranchers prior to the expiration of
the 1973 contract. Wen Adelina went to the negotiations session,
she infornmed forenan Ti no Espi nosa where she was goi ng.

Adelina recalls the final days of the UFWcontract, when
the Gonpany pl aced Teanster flags on trucks, at the office and on
wei ghing tabl es. Adelina took one such flag froma table, broke
the stick, tore the flag and stonped on it. A that tine, she
criticized Tino Espinosa for maki ng propaganda for the Teansters
while the UFWstill had a contract. n another occasion, Tino
rai sed a Teanster flag high and offered anyone 75¢ to take it
down. Adelina infornmed himthat she was filing a conplaint wth
the Uhion. She also informed Sal Quinarra of the incident.

During 1972, Adelina was inforned by Teofilo that a T.V.
crewwas filmng and that negative renmarks were bei ng nade about
the hion. F eld superintendent Dave Sanl ey and forel ady Jesse

Juarez were present. In their presence,
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and before tel evision caneras, Adelina said that the workers
want ed the UFWbecause of nany Uhion benefits and the fact that
enpl oyers had nore respect for the workers. After this episode,
Adelina filed a conplaint wth the Uhion against Sanley and
Juar ez.

On ot her occasions, Adelina conplained to Jesse Juarez
and Sal Qui narra when probl ens concerni ng non-di spat ched wor ker s
arose. During the UFWcontract, she and Teofilo also got into
an argunent with Sal because of high grass between the vines in
a Ducor field. Because people were getting wet up to their
knees, Adelina and Teofilo requested Sal to cut the grass. Sal
told themto go to another ranch where the UFWhad a contract.
He al so said there was no machine to cut the grass. Teofilo
pointed to an adjacent field which recently had been cut. Sal
became angry, but eventually he ordered workers to cut the
gr ass.

Adelina rel ated yet another confrontation with Sal
Quinarra. Wile nediating a dispute for another worker, Sal
angrily told Teofilo to get out. Adelina grabbed a box and tol d
Sal, "Look, we're not going to leave. As long as this eagle is
on this box, we are not |eaving."

In 1973, when the UFWcontract expired, Adelina and
Teofilo joined the strike agai nst Respondent. Wile picketing,
they attenpted to talk to Tino Espinosa. He refused their
overtures, offering themthe peace sign. In fact, after 1973,

whenever Tino saw Adel i na, he gave her the
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peace sign wthout uttering a word. In 1975, she asked hi mfor
a. job. He again responded with a peace sign.

O Septenber 6, Adelina, Teofilo, Rosendo Gonzal es, and
Josephi na Gonzal es went to Tine's crew | ooking for jobs. The
Gonzal es had not previously worked for Respondent. However, they
had pi cketed various Quinmarra crews wth | oudspeakers during the
1973 strike, many tines serving as pi cket captains. Teofilo asked
Dave Sanley for work. Sanley replied that they were filled up.
The group attenpted to walk into the fields to talk to Tino, when
they were stopped by one of Tino' s sons.

O Septenber 8, the four again attenpted to get hired by
going to Tino's | abor canp. They arrived at 3:30-4:00 p.m and
waited 1-1/2 hours for Tino to arrive. Wen Espinosa arri ved,
Josephi na Gonzal es overheard himtel | i ng anot her worker, "l stayed
way behind wth the boxes. Tonorrow |'mgoing to take nore peopl e
so that they wll help ne to take the boxes out." After Tino
greeted the group, he told themthat he had no work. He told them
his crewwas noving into the crazy box,? and he had a | ot of
peopl e.

In Respondent's defense for not hiring these four
i ndividual s, Tino Espinosa testified that he woul d have gi ven

themwork in the crazy box. He clained they were

~ ®The crazy box, or caja loca, is a 42-pound packed box
wth juice grapes. It is used by drunmng crews after the field
pack of higher quality table grapes is conpl et ed.
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only interested in an hourly wage, not the piece rate. Further,
Tino clains that the work was too hard for a woman. Al though 62
years old, Adelina is a large robust wonan who picked in the

| arge boxes in 1971 and 1972. Wen Teofil o and Adelina picked in
the | arge boxes, Teofilo nost often carried the boxes. However,
on occasion, Adelina carried the 42-pound box. |In 1977, Dave
Sanley testified that wonen and sone youngsters worked in

pi cking in the crazy box.

Further, Respondent’'s payroll records do not support the
claimthat the crewwas not hiring. A though Dave Sanl ey stated
that Tino had stopped hiring in his crewprior to July 12, the
crew si ze increased by 15 between that date and Septenber 1 (GCX
33). In fact, during the weeks endi ng Septenber 3, 10, and 17,
Respondent enpl oyed seven workers w thout prior 1977 earnings wth
the Gonpany, including three who were hired during the payroll
period when this group applied for work (QX 17).

Dave Sanl ey, while denying that he knew Adel i na and
Teofil o supported the UFWprior to 1973, testified that he saw
themon the picket |ine that year tal king to workers. A though
admtting that he al so saw themon the picket line, Tino Espinosa
stated that he had no prior know edge of their Uhion support or
the fact that they had gone out on strike. Quite incredibly, Tino
Espi nosa, a forenan with Quimarra since 1966, clained that he did

not knew t he nane of the
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union that sent organizers to his crewin 1975 and 1977.

However, along with his purported | ack of know edge of
Adelina' s Lhion activities, he admtted avoi di ng conversation wth
her on occasi ons when he repeatedl y gave her the peace sign
because "Tino knows that that |ady wants for Tino to do what she
says in order—+o file a conplaint."

Qearly, no stronger case of discrimnation exists
I nvol ving 1973 strikers. Adelina Qurrola' s Lhion activities
during the years of the UPWcontract were extensive and
extrenely visible. As evidenced by the above facts,
she often conpl ained to Sal Quinarra and Tino Espi nosa about
wor king conditions. She was threatened by Sal on nunerous
occasi ons, but she refused to relent in her representation of
workers' rights. In Dave Sanley's presence, she boldy spoke to
a TV interviewer in 1973, advancing her support for the Uhion.
Her reappearance and application for a job at Quinmarra in 1977 was
qui ckl y squel ched by Dave Sanley, who instructed a hel per that
these people were not to be hired. Their rejection occurred at a
tine when Tino's crewwas hiring people. And clearly, Rosendo and
Josephi a Gnzal es were rejected because of their joint application
for enpl oynent with Teofilo Garcia and Adelina Qurrol a.

| find that Respondent, in inplenmenting its policy not to
hire 1973 strikers, refused to hire activists Adelina GQurrola and
Teofilo Garcia along wth their conpani ons Rosendo and Josephi a
Gonzales in violation of Section 1153(a) and (c) of the Act.
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. SECTION5(i)®

Teresa Perez and her famly worked for nany years at
Quinarra, prior to and during the Gonpany's contract with the
UFW Teresa was working in Delfino Contreras’ crew wth
daughters Estella and Eva in 1973, when that famly unit struck
Respondent. During the strike, Teresa pi cketed the crews of
(ontreras, Jesse Juarez, Santana Soto and others. She recalls
talking to Soto over the | oudspeakers during the strike, asking
himto join the strikers "for our children and union benefits."
Teresa Perez did not apply for work at Respondent in 1974, 1975
or 1976.

In 1977, Teresa and her daughter Gaciela visited Soto

at his home on July 10, when the Perlette harvest

®At the hearing, General Counsel noved to anmend
the conplaint, adding allegation 5(i). General Counsel
represented that the facts of this allegation cane to |ight
during his investigation of 5(h), which arose approxi nately at
the sane tine and al so invol ved Supervi sor Santana Sot o.
Respondent opposed said notion to amend. | granted General
Gounsel 's notion. Respondent was given sufficient tine to
prepare its defense to 5(i) along with additional tine in
defending al |l allegations. The ALRB follows the NLRB rul e t hat
amendnents wi Il be all owed during the heari ng when Respondent
Is g ven4adequate opportunity to defend. Ron Nunn Farns,
supra., 4.

_ Respondent further asserts that proof of Section 5(c)
violates the basic "ground rul es" | established at the outset
of the hearing, disallow ng significant anendnents to the
Conpl ai nt.  However, the violation found under this Anendnent
i nvol ves a naned supervisor in the Conplaint conmtting acts
related to those originally described 1n the Conpl aint. Quark-
Gd, Inc., 208 NLRB 469(1974); Anderson Farns Gonpany, 3 ALRB
No. 67(1977).
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began. Teresa asked for work for herself and four famly
menbers. ¥ Soto asked her if any of thempacked. Wen she
replied that they were all pickers, he said that he woul d get
packers and that she should call himthe next day. Gn Monday,
July 11, Teresa secured two packers, daughter Eva Perez Quaj ardo
and Sophi e Tel l ez, who was related to daughter Graciela R vas by
narriage. Both agreed to pack for the famly.

O Thursday afternoon, July 12, daughter Celia Perez
di al ed Santana' s tel ephone nunber for her nother, having | ooked it
up inthe directory. GCelia heard the phone ring and handed it to
her nmother. Teresa spoke with Santana' s w fe because Soto was not
at hone. That sane day, at around 9 p.m, daughter Rosa Perez
di al ed the phone and handed it to her nother, while Eva Perez
Quaj ardo, Celia, and Alberto Perez listened to their nother's end
of the conversation. Celia, BEva and Rosa all testified that
Teresa referred to the party on the phone as "Santana" and t hat
she told himthat she had two packers, Eva Quaj ardo and Sophi e
Tellez. Eva further testified that she heard her nother say,
"QK," and "I'Il wait for your call." Soto never again
communi cated w th Teresa Perez.

Soto recalls the initial visit wth Teresa Perez

“'Soto testified that she only asked for work for
hersel f. However, he testified that he told her to get packers.
Inlight of the fact that he contenpl ated that nore than one
packer was needed, | credit Teresa s version that she asked for
work for herself and four others.
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at his home. However, he testified that she never called him
back. He further stated that he woul d have pl aced her if she
had produced a packer. A so he testified that he was aware that
she and sone of her famly struck Respondent in 1973.

Respondent defends this allegation pointing to Teresa
Perez’ failure to pursue the job wth Soto. However, Soto's
ani nus towards the UFWas discussed in Section 5(d) again nust
be enphasized. |In that incident, Soto told Mguel Ranos that he
did not want "Chavistas" in his crew Soto knew that Teresa
Perez and sone of her famly joined UFWsupporters in the 1973
strike.

By way of additional defense, Respondent contends
that other Perez® fanily nenbers are still enployed by the
Gonpany and that Soto has other 1973 strikers presently in his
crew. Qdearly, Respondent's reference to its treatnent of other
pur ported Unhi on supporters does not have any |egal rel evancy

wth regard to these all egations. Tex-Cal Land Managenent,

Inc., supra.
Wien Teresa Perez applied for work, Soto decided not to

hire her or the other famly nenbers because she and

%Respondent referred to daughter Gaciela as an
exanpl e of a Perez famly nenber who struck in 1973 and was
renired. However, Gaciela testified that she did not go on
strike. She left the GConpany's enploy on July 29, 1973, when she
was narried to Ruben Rvas. The couple went to Texas after the
weddi ng and renai ned there for four nonths. The di sappear ance of
her nanme fromthe Conpany's payrol| records apparently gave
Respondent the inpression that she had struck 1n 1973.
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sone of her famly had participated in the 1973 strike. Soto
sinply ignored her attenpts to get work. Again, a group of 1973
strikers discrimnatorily was refused work. Respondent therefore
violated Section 1153(a) and (c) of the Act by refusing to hire
Teresa Perez, Rosa Perez, Al berto Perez, Celia Perez, Armando
Perez, Eva Perez Quaj ardo and Sophi a Tel | ez.

J. SECTION6(a) -- 7

Manuel Ranos worked the grape harvest at Respondent in
1972, and he then again resumed work wth the Gonpany in Jose
Chavez' crewin February, 1977. During the first two nonths of
enpl oynent, Manuel recalls friendlier times wth foreman Chavez,
when Manuel brought workers to Chavez' crew

Then during the early part of My, Mnuel asked Jose for
a pen to sign a Lhion authorization card. Jose refused himthe
pen. Ranos nmarks that tine as the begi nning of a changed
relationship wth Jose Chavez. Ranos testified that Jose accused
Cesar (havez of being rich and w thout shane, while naking a
gesture that Chavez was "screw ng" the workers.

Ranos' probl ens continued on a day when he m sunder st ood
a new crew assignnent in Ducor. The crewwas girdling and bei ng
paid 1 cent per vine, $3.25/ hour and a $5 per day bonus if the

workers did not mss work during a
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gi ven week. However, when the crew noved to Ducor, Ranos tried
invainto find the field that Jose Chavez had directed himto
on the previous day. The other workers in Ranos’ car al so
mssed the day's work.

Wien Ranos returned the fol l ow ng day, he told Chavez
that he had been given the wong directions. The natter was
reviewed by field superintendent Dave Sanl ey, who decided to
pay Ranos the bonus because he had nade an honest effort.

A t hough Ranmps was not paid i nmedi atel y, he received his check
covering the bonus on June 20 (&X 7).

Ranos further testified that personal nedi cal problens
were exacerbated by the pressure at work. He recalls visiting a
physician in late May for what was di agnosed to be a peptic
ulcer (RX19,20). Ranos stated, "I even got sick, and | bl aned
themfor that."

Wen Ranos presented the nedical bill to Jose Chavez,
Chavez told himto wait for the superintendent. Ranos |ater was
sent to the office wth his bill. Apparently the bill was not
covered by the Gonpany's insurance policy.

In June, Jose Chavez' crew was picking pluns. Ranos
testified that he arrived one norni ng about a week after the

pl um harvest began and was unable to find a sponge to put

inthe bottomof his pail.?® To conpensate for the mssing

P um pi cking pails stand about 14" high, and a one-
inch thick circular sponge normal |y covers the bottomof the
pail to protect the fruit. The pails are passed out by the
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sponge, Ranos folded a circul ar piece of cardboard and
placed it in the pail.

Ranos began pi cki ng pl uns and dunpi ng theminto | arge
boxes. Supervi sor David d ough was standi ng near the boxes
checking the fruit that day, and he observed Ranos dunpi ng his
pail. Qdough testified that two-thirds of Ranos' bucket was
padded. d ough observed two or three sponges in addition to the
fol ded piece of cardboard. A that point, dough called to
forenan Chavez who was 20-25 feet away, instructing Chavez to
send Ranos hone for the day. Chavez observed two sponges, the
cardboard and then anot her sponge. dough left the fields while
Ranos remai ned standing around for 5 or 10 mnutes. Ranos was
observed by Joe GQuimarra &., who then instructed Chavez to put
Ranos back to work. Ranos resuned pi cking pluns w thout | osing
any work' tine.

Later that day, Ranbos was atop a |ladder in the plum

orchard when David Qough in a pick-up truck passed close to

Ranos' |adder at a high rate of speed.® Ranos testified

foreman in the norning and col |l ected at night. Jose Chavez
testified that each pail usually contains a sponge, but if it is
m Ssi ng, supervisors have extra ones.

®Respondent has a checker count and record the nunber
of pails the picker dunps into the large containers. P umpickers
are paid $3.35 hour and 5 cents per bucket.

%1 ough deni ed driving his truck in the orchard that
day. Chavez testified that he had not seen David drive through
the fields except at pruning. However, Domingo Tell ez, who was
on a ladder in the sane rowon the other side of the tree,
testified that his | adder swayed. | credit his and Ranos' version
of the incident.
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that dough yelled "Watch your |adder," while the truck nearly
knocked over his | adder.

After the incident, Chavez told Rarmos that David d ough
had cal | ed hi ma "sonsacador, "% which transl ates as one who
pilfers, msleads or entices people anay. Ranps al so testified that
Qough did not "neddl e" any further. However, Chavez often conment ed
that Ranos' bucket was "too full"™ or "too | ow "

Curing md-June, Ranos decided to | eave Respondent "ri ght
from[the tine] that thing that happened to ne on the | adder." He
stated that "I even got sick, and | blanmed themfor that." Ranos
left the job without telling Chavez or other Conpany supervisors.
Ranos testified that "I wanted to take as nuch as | could, but |
said to nyself, ny healthis first."

Ranos was, convinced by ALRB. agent Margarita to return
to Respondent. Ranmos went to Jose Chavez' house 10-15 days after he
left. When he knocked on the door, a little w ndow or viewer on the
door opened and then was qui ckly shut. Ranos stated that he
recogni zed Chavez’ face in the viewer. Ranos did not again attenpt

to get rehired.

*Qough testified that he did not use that word, and that
he does not speak Spanish. Gonsidering the fact that d ough found
the extra sponges and cardboard in Ranos' bucket, the statenent nost
ﬁrobabl y would flow fromthat event. The Spanish translation may

ave been provided by Chavez. | credit Ranos' testinony.

%Qd ough testified that he saw Ranos paddi ng a pai |

only on this one occasion. He never agai n checked him
because that routinely was the forenan's job.
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General (ounsel argues that Ranos' difficulties began when
he signed a Union authorization card in early My. Fromthat point
intine he was harrassed for his Union support, such harrassnent
causing a peptic ul cer which forced himto resign. General
Gounsel contends that the events |leading to Ranos' quitting
anmounted to a constructive di scharge, and that the incident
concerni ng the extra sponges shoul d be viewed as having a
"demni nus effect."

However, General (ounsel's case is fraught wth con-
tradictions. Mst inportant perhaps is the fact that Ranos
msstated the dates he saw a doctor about his ulcer. Rather than
at the end of My (Ranos signed a card in early My), Ranos'
peptic ul cer was di agnosed on April 26, prior to his signing an
authorization card (RX 19,20). In fact, the records indicate that
Ranos conpl ai ned of abdomnal pain as early as April 1976.

Qearly his tw-year nedical problemending in a di agnosed ul cer
on April 26 cannot be |abel ed as part of a course of conduct
initiated by Respondent which ended in a constructive di scharge.

Wile crediting Ranos’ version of conversations wth Jose
Chavez establ i shing know edge of Ranos Lhi on support on the part
of Chavez, | find that Ranos voluntarily left the Gonpany's
enploy. Hs lay-off by Qough lasted only 10-15 mnutes, and
Ranmos was not docked for any pay. Ranos’ failure to find the Ducor
| ocation ended in his getting his bonus because superi nt endent

S anl ey deci ded Ranmos had nade
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an honest effort. As for the incident wth Qough's truck
passing cl ose to Ranos' |adder, | certainly do not condone

A ough' s actions of obvious anger after apparently sendi ng
Ranos honme to then find hi mworki ng again. However, to
attribute dough's anger to Uhion ani nus does not follow from
the facts of this case. The fact that d ough never checked
Ranos’ work agai n denonstrates that the truck incident arose
fromanger that day and was not a part of a canpaign to rid the
Gonpany of a Uni on supporter.

Furthernore, assumng that dough call ed Ranos a
"sansacador,"” that renark could be attributed to the
"pilfering" incident and not necessarily to Ranos’ Uhion
attenpts to entice peopl e anay fromthe Conpany. d ough
expl ai ned that he sent Ranos hone because he was "stealing from
t he Gonpany. "

Finally, both Ranos and Chavez acknow edged that much
of the crew supported the UPW By Ranos' estinmate, all but 3-5
enpl oyees in the crew supported the Uhion. Chavez acknow edged
that at |east one-half of the crew had signed cards. The
record i s devoid of evidence denonstrating that Ranos was a
| eader of the union cause. He apparently signed a card with
Chavez' know edge, but the evidence indicates that many ot her
crew nenbers did |ikew se.

General Counsel has failed to sustain his burden of
establ i shing that Ranos was di scharged because of his Uhion

support. As previously stated, | find that Ranos
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voluntarily quit. Therefore, Section 6(a) of the Conplaint is

her eby di sm ssed.

K SECTION 6(b) -- 75

Prior to the 1977 season, Gscar Carrillo worked for
Respondent in 1972 and 1976. He was al so a WFWnenber during
those years. Wiile picking and packing in 1976, he was chosen by
field superintendent John Mirray to becorme a forenan of a drummng
crew Gscar renmained with the Gonpany for only two weeks in that
capacity, deciding instead to work for a contractor for nore
noney.

Gscar returned to Plano Padillo's crewin April. He was
assigned to a sub-crew that was supervi sed by Andy Minoz. VWrk
went snmoothly for Gscar until md-June. On or about June 13, 1977,
whi |l e weedi ng cotton, field superintendent Al Qui marra stopped four
wor kers (David Zermano, Jose Luis Zermano, Sal vador Val dez and
David Martinez) apparently because the workers had fallen 10-15
feet behind the rest of the crew Gscar Carrillo, from3-4 rows
away, observed A° Quinarra angrily point at the nen saying, "You,
you, you and you, out."

Wien David Zernmano asked Andy Miunoz the reason, Andy nerely
said those were Al's orders. Wile the four nmen began | eaving the
field, and in the presence of supervisor Minoz and superi nt endent
A Qinarra, Gscar Carrillo spoke to the group. @Gving the nen

encour agenent, Gscar told themnot to
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worry, they should go to the Uhion. David responded that they
were going to the Uhion.

The nen were laid off for 2-3 days. n or about June
15, A Quinarra began telling the enpl oyees to work faster.
Gscar, wth Minoz and hel per Pascual Sala within 20 feet of
him called out to workers in the field that they woul d all
| eave if any other worker were fired. Wth Zernano and t he
other three now back in the crew this group of workers al ong
wth others asked Gscar Carrillo to speak for themas their
| eader. Because Gscar spoke little English, the group sel ected
Johnny Querro as its spokesnan.

This group of workers blocked A Quinarra's effort to
have the crew finish another field on or about June 15, after 9
hours of work in intense sun. Then on June 17, wth work
conpl eted, the crewwas laid off.

O June 18, Gscar went to Piano Padill o' s |abor canp
| ooking for nore work. Padillo told himto wait for the
picking to beginin md-July. GCarrillo returned to work in
caning on July 4 in Ducor, when Andy Minoz and Joe Quinarra Jr.
conbi ned their crews for that purpose. Carrillo, who was
waiting for the grape harvest to begin, continued wth the
caning crewuntil July 19. On that day, crew |eader Nacho told
the crewthat only old pickers and packers shoul d appear for
the harvest on July 20.

Gscar and his wife with shears in hand arrived at Ranch
Nb. 50 the next day, having gotten instructions from
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his sister Leticia Carrillo, a helper and checker in Piano
Padillo's crew Wen John Murray saw Gscar he told himto "G
anay. | wll not give you any work." Leticia attenpted to
intercede, but Mirray said Gscar was "too nmuch trouble.” Mirray
suggested that he work in the "crazy box" if he wanted work.

Gscar did two nore days of caning work, but, having been
excluded from the grape harvest, he decided to |eave. Gscar
testified that he had done the regular work of girdling and
caning in order to get work in the grape harvest. He stated that
workers coul d nake nore noney harvesting grapes than cani ng or
girdling.

John Murray testified that he had given Piano Padillo an
order not to hire Gscar Carrillo and David Zernano on the first
day of the field pack. Mirray stated that Carrillo s work was not
up to standard, having hired and fired him3-4 tines in the past
3-4 years.

Mirray also testified that he | earned that a Union el ection
woul d be hel d at Respondent several weeks before the Conpany began
todistribute literature. Mirray was personally involved in
canpai gni ng for the Gonpany, stating that as district
superintendent he was responsible for his district.

As early as April 7, the UFWcont act ed Respondent i nform ng
the Conpany it intended to organi ze the workers and sought a

vol untary access agreenment (UFWX'). Further,
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the parties entered into a settlenent agreenent providing for
expanded access on April 12 (RX 49). Mirray testified that he
works very closely wth President Sal Quinarra,

receiving his orders fromSal. He further stated that all

inportant work rel ated matters are discussed with Sal.*
Qearly, Mirray becane aware of the UFWs organi zati onal
efforts by July.

P ano Padill o denied know ng that Gscar Carrillo was a
| eader or Unhion supporter, but added that Carrillo was fairly
snmart and knew a | ot of workers and people in Delano. He al so
stated that if John Murray had trouble wth Gscar Carrillo's
packing in 1976, it was before he pronoted himto forenan.
Padi |l o further testified that although he coul d not guarantee
work in the harvest to workers, peopl e who worked the pre-
harvest generally got work in the picking.

These facts nust be anal yzed together wth the fact that
Gscar Carrill o stopped working on or about June 13 and urged four
workers to take their grievances to the Union. According to
Carrillo and David Zernano, Andy Minoz and Al Quinarra were
w thin hearing range when Gscar nmade his charged statenent. Wth
confidence in Gscar's | eadership abilities, the workers wanted

himto speak for them A few

¥As previously discussed, Sal Qiinarra s ani nus towards
t he UFWbecause of the 1973 strike is well docunented. | find
that Sal's attitude was nade known to John Mirray, a district
superintendent, who had najor responsibility for 1500 acres of
crops and the enpl oyees who worked those fi el ds.
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days later he assured themthat they would all walk out if any
other worker were fired. This statenent again was nade within
earshot of Minoz and hel per Sala.® GCarrillo's concerted
activities continued, urging workers to disobey Al Quinarra' s
order to conpl ete weedi ng anot her field.

The only | ogical conclusion that can be reached is that
these events cane to John Mirray's attention.® Carrillo encouraged
workers to go to the Whion rather than working out their problens
wth the Gonpany. Carrillo' s neddling with other workers' probl ens
and becoming a | eader within the crew nost |ikely pronpted John
Mirray to conclude that Gscar was "too nuch trouble.” Wth Mirray
responsi bl e for the Conpany's anti-union canpaign in Padillo' s
crews, he chose to elimnate Carrillo as a factor in the canpai gn.
It seens unlikely that Mirray woul d designate himfor supervisory
duties in 1976, and then find that his work was "not up to
standard" in 1977, just prior to the nore lucrative grape harvest.
Further, Mirray's statenment that he had hired and fired Carrillo
during the past 3-4 years is in oppositionto Carrillo' s credited

testinony that he had not worked for the Conpany during the

_ ®A though Sal a deni es hearing the statenment, | credit
Carrillo' s version that both statenents were nade | oudly enough for
the forenan to hear.

*| make ny finding based on the fact that Mirray kept
close track of Pano Padillo's crews. Mirrray testified that he
spent 70%of his tine inthe fields wth his crews. P ano Padillo
testified that John Muirray worked with us all the tine.
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1973, 1974, or 1975 seasons.

| find that John Murray's refusal to all ow Gscar
Carrillo to work the grape harvest on July 20 anounted to a
constructive discharge in violation of Section 1153(a) and (c)

of the Act.

L. SECTION 6(c) -- 76

Cavi d Zermano began working at Respondent in 1972, when
he was 13. He worked in Fhano Padill o' s crew hel ping his
father, Benjamin, in pruning. In 1973 and 1974, he agai n
worked with his father during summer vacation picking grapes.
In 1975, he joined Andy Minoz' crew in January, wth his father
and brother, Jose Luis Zernano, and his nother, Mria.

During the summer of 1975, David becane aware of an
i npending el ection at Quinarra. He and his brother supported
the UFW wearing buttons and putting a Union flag and bunper
stickers on Jose Luis' car. At lunchtine, the Zernmano brothers
often carried and waved the Union flag in front of their
foremen Bl and Andy.¥

Cavid testified that supervisors treated hi mwel |

_ ¥Maria Zermano testified that the entire fanily wore
Lhion buttons in 1975, along with having a flag and bunper
stickers on the car. She testified that the famly's work was
checked nore often in 1975 after they displayed their support
for the UFW
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before 1975. However, his brother stated that John Mirray and
Piano Padillo treated David badly prior to 1975, and worse after
that year. Padillo testified that he had no problemwth the
production of the famly unit inits quality and quantity.
However, he did have conplaints about David s work. Padillo
found it to be very inconsistent.

Cavid related that he did not field pack in 1975. During
that year, David recalls John Miurray criticizing his work on 1-2
occasions. 1975 was the first year that he and his father did
not work side by side. In 1976, David began in tipping and then
worked in picking. After one week of picking, John Mirray laid
himoff. Mirray had di scovered snall grapes in a box he assuned
had been pi cked by David. Mirray told David to go to work in the
bi g boxes (caja |oca). Wen David questi oned Mirray, John
replied, "No nore work here." David testified that he was |eft
wth the inpression that he had been laid off for poor work.

In 1977, David did not work in grapes. On June 11, Maria
gernane asked Plano Padillo in the fields, "Wy not give David
sone work?" Padillo said that Aifred (A Guinmarra) did not |ike
Cavid, but Padillo agreed totalk to Alfred. Padillo later told
Maria to bring David the next day. Wen David arrived the next
norning, Padillo seened surprised. He told Ms. Zermano, "Oh,
no, no, no, --no nore here, David, not in this Conpany." Padillo

said that Alfred, Johnny (Mirray) and he (Padillo) did not want
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David working there. Wen Maria protested about how David

woul d get hone that day, Padillo said he did not care, while
throwing a pan of water at her feet.® Padillo |ater apol ogized,
telling Maria and Benjamn to ask John Murray for work for David.

O the next day, David was placed with Andy Minoz' crew
hoei ng cotton. Wen David and three other workers fell 10 feet
behi nd other crew workers, A Qiinarra sent themhone. Wen
Cavid left the fields, Gscar Carrillo approached the group,
urging themto go to the Uhion. David responded that they were.
Wien this laid-off group returned to work, they rallied behind
Gscar Carrillo, presenting a united front for any other workers
who mght be sent hone. In addition to these events, David al so
recalls A Quinarra telling himon 1 or 2 occasions in 1977 that
hi s work was poor.

The work in cotton weedi ng ended on June 17. Andy Minoz
told the crewto report back in tw weeks on July 5. Onh July 4 at
5 p.m, Benjamn Zermano went to Padill o' s |abor canp to confirm
work for himand David on July 5. Hel per Pascual Sala told him
that only peopl e who had begun

%A though not an unfair |abor practice, Padillo's
conduct towards Ms. Zernano, causing her great humliation in the
presence of crew nenbers, was repugnant. M. Padillo and ot her
supervisors at Quinarra, rather than learning the fine |ine
bet ween | awful conduct and unfair |abor practices, woul d be wel |
advi sed to establish rel ationshi ps of "common decency” wth their
crew workers. See Qurt Vonnegut, 9 apstick (Delacorts Press,
1976), pp. 1-19.
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work on July 4 woul d be given work the next day. O July 5,
Benjamn and David went to talk to Andy Minoz early in the norning
before work. Andy told Benjamn that there was work for him but
not for David. Minoz said that Afred | eft orders not wanting
boys in the fields. Wen Benjamn protested that he saw a | ot of
boys, Minoz repeated that those were A fred' s orders.

General (ounsel contends that the above-descri bed course of
conduct anmounts to discrimnation agai nst a Union supporter. |
disagree. The record is replete with exanpl es of David s poor work
and the discipline he received. He was given nunerous
opportuni ties by Respondent. 1In 1976, although wlling to continue
hi s enpl oynent, John Mirray decided that David no | onger woul d be
allowed to pick grapes. Then in 1977, Afred Quinarra disciplined
hi mduring cotton hoei ng, havi ng warned hi mon previ ous occasi ons.
In his discussion with Maria on June 11, Padillo apparently con-
fused David wth his brother, Jose Luis. Wen Padillo saw David at
work on June 12, he told Maria that he (Padillo), A fred and John
did not want David worki ng.

Mirray gave Padillo an order not to hire Gscar Carrillo
(see discussion in 6(b)) or David Zernano on the first day of
field pack. Wiile suggesting that Carrillo be allowed to join
a drummng crew, Mirray wanted David Zermano out of the
Gonpany.

A though Ms. Zernano testified that the famly
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recei ved worse treatnent after their 1975 support of the WW
all other famly nenbers renai ned working in the grapes

w thout interruption in enploynent. As Padillo concluded, the
famly unit, except for David and his brother, produced grapes
of GQuinarra quality.

In the past, Respondent had noved David to | ess
difficult jobs until it ran out of job assignnents. A though
Cavid agreed wth Gscar Carrillo that the group should go to
the Lhion, | find that his discharge related solely to the
poor quality of his work. | further find that although Andy
Minoz explained that Aifred did not want boys as reason for
not hiring David, John Mirray independent!ly had ordered
Padillo not to hire David Zermano in field pack or in a
drurm ng crew

| find no violation of the Act in Respondent's
di scharge of David Zermano. Therefore, Section 6(c) of the

conpl ai nt is hereby di sm ssed.

M SECTION 6 (d) -- 61

Jesus and Maria Iniquez were hired into Macari o
Pinson's crewin My, and they did tipping wth that crew until
early July when the picking began. During the tipping, Jesus
and Maria encountered a problemwth the foreman. Pinson told
a group which included the Iniquezes, Eulalia Trevino, her
daughter and Mercedes Martinet, that they were working too

slowy and that he woul d have to send
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themhorme for a day. Pinson testified that Jesus responded, "I
w sh we got the Lhion." Jesus recalls telling the others that
they should take their grievance to the hion. P nson then
deci ded not to send them hone.

About a week and a half after this incident, repre-
sentatives of the ALRB cane to Finson's crewto distribute
literature and explain workers' rights. Jesus recalls the
representatives telling the crewthat they were free to talk to
anyone. That sane day, Finson told his workers that they did not
need a union. He said it would not be any good. He al so warned
workers agai nst signing wth the Union. Jesus told PFinson that he
supported the Lhion. Wen Jesus attenpted to talk to ot her
wor kers about the Uhion, he found themreluctant to tal k openly
whil e Finson was present. Jesus asked Pinson why the Conpany had
accepted the Teansters and were unwilling to accept the UFW
P nson i gnored these inquiries.*

Jesus further testified that he would invite Union
organi zers to eat lunch wth him Iniquez observed that nost
other crew nenbers preferred not to converse too openly with the

organi zers. UFWorgani zer Luce Murguia visited

*Pi nson deni es know edge of any further conversations
regarding the Lhion other than the initial renark nade by Jesus
whi ch invol ved taking the group's grievance to the Lhion. | found
Jesus lniquez to be a particularly believable wtness. O the
ot her hand, Pinson often wavered in his testinony, not certain of
events. | therefore credit Jesus Iniquez recounting of
subsequent conversations about the Unhion between the two nen.
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P nson's crew when the pi cking began. He recalls passing out
| eafl ets one day before work. Pinson, while noving the crewto
another field, told the workers that those who wanted to stay
w th "Chavez" shoul d renmain and those who wanted to go to work
should go with him

Jesus recal I s another day when R nson was passi ng out
Conpany literature (GX 8). Mking a gesture of throat
slitting, Pinson told workers that "he who signs for the Uhion
is signing his own check."

nh July 9, Pinson's crew began picking grapes. 1 July
26, Sal Quimarra arrived inthe fields late in the afternoon,
where Pinson's crewwas working. Sal inspected a box or two and
called over Macario Pinson. Sal told Pinson to send the group
(Jesus, Maria and Philippine packer, Paul) hore. The group
pronptly left the fields. That night, Jesus tel ephoned Pi nson
fromthe UAWoffice in Lanent to clarify Sal's order. Jesus
asked P nson whet her the reason for bei ng sent hone was | ni quez'
work. PFinson responded that he didn't want any nore probl ens and
hung up. Wien Jesus returned to the fields the fol |l owi ng day,
Pinson told him "I don't want to see you any nore." Jesus
pronptly left the fields.

Respondent argues that Jesus and Maria I niquez were not
good workers and that was the sole reason for their discharge.
Super vi sor Dan Radovi ch, who supervi sed Pinson's crew fromNMy 25

to the end of August, testified that he had
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problens wth Jesus and Maria. In the tipping, Radovich
testified that they were slower than the majority, they

m scount ed bunches and they | eft weak bunches while droppi ng
strong ones. During the period between May 26 and July 8,

Radovi ch recalls correcting their work 12-14 tines. Radovich
never personal ly spoke to them having the forenan or hel per
nake the correction. A though Radovi ch never sent them hore
during the pre-harvest, he testified that he intended to if they
didn't straighten up.

Wth regard to probl ens Radovi ch had with their picking,
he stated that they were slow and didn't clean the bunches
properly. They were picking stingy bunches of water, hard and
shot berries with rot.

Radovi ch' s assessnent of their work basically was
corroborated by foreman Finson. PR nson testified that he showed
themevery day in class the proper way of picking.

P nson al so stated that he was having trouble wth the

packer, who was packi ng bad grapes.® n the day that Sal

stopped the group, Finson recalls being called over by

_ ®Dan Radovi ch testified that it was the packer's
job totrimfruit and elimnate rot, waterberries and danaged
grapes. Radovich further testified that sone of these things
woul d have been elimnated by the packer if he were doing his
job. Radovi ch acknow edged that the packer was not doi ng his
{)ob, havi ng i nspected one of his packing boxes that had a | ot of
ad fruit 1nit. Radovich admtted that they had probl ens on
and off wth that packer.

~ Forenman Manuel Navarro, giving testinony regarding
Section 6(g) of the conplaint, stated that it was the packer's
responsibility to nmake sure the grapes were decent.
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Radovi ch to inspect rotten and cracked berries in the boxes
Radovi ch instructed Finson to fire themimedi ately. R nson
testified that he had never fired anyone before, and but for
Radovi ch' s order, he would not have fired them P nson al so
stated he had corrected their work 100 tines in tw weeks, and
that he had not found it necessary to criticize any of his other
wor ker s.

In his testinony, second forenan Jesus Rono recalls
daily problens of Jesus and Maria | aggi ng behind in the tipping.
He also recalls correcting themdaily in picking because of
dirty grapes, waterberries and snall grapes. O the norning of
their discharge, Rono inforned P nson and Radovich of dirty
fruit he had found in their boxes. However, when he |ater
checked Jesus' box, the grapes were clean to Rone's
satisfaction. In fact, Rono then testified that he was not
dissatisfied wth Jesus' and Maria' s work for a 2-3 week peri od.
Al though Radovich and Sal Quinarra found fault wth the
Phi | i ppi ne packer, Paul, who packed for the group, Rono
testified that he watched the packer as closely as Jesus and
Maria and found that the packer's work was satisfactory.

Al supervisors, Rono, Pinson, and Radovi ch deni ed any
know edge of Jesus or Maria supporting the UFW wearing Uhi on
buttons or havi ng bunper-sti ckers.

It is clear fromthe above evidence that Miria and

Jesus were not the best workers in the crew However,
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their firing runs counter to a policy established in 1972 by Sa
Qinarra. VWrkers were not fired until they had been sent hone
for 1-2 days. |If the problens persisted after they returned,

then the Conpany's policy was to fire them Radovich testified
that "if this woul d have happened to sonebody el se and we hadn't
had—been havi ng any probl ens, we'd probably have overlooked it."

Radovi ch further admtted that he had never fired workers
w thout suspending themfirst. Wen questioned about the
previous 12-14 instances of poor performance that went
unpuni shed, Radovich stated that they were mnor, and no reason
to "nake a federal case out of it." Both Rono and Radovi ch
acknow edged that Jesus and Maria sonetimes did a fine job, and
"then they'd taper off." Sal Quinarra testified that from"tine
to tinme we were nmaki ng sone progress” wth the group.

Wien Radovi ch was questi oned about when he | earned of the
upcomng el ection, three tines he stated that he did not recall.
However, he finally acknow edged that he learned of it during
t he pre-harvest.

Al though the evi dence suggests two possi bl e concl usi ons,
| find one concl usi on nore conpel | ing. O ew supervi sor Radovi ch
on July 26 seized an opportunity to rid the crew of two Union
supporters. PR nson had expressed his aninus towards the Lhion to
Jesus | niquez on two occasions. Jesus' response to a threat of

bei ng sent honme was that he
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would go to the Lhion. P nson decided not to pursue his
intention' of sending themhone. Iniquez persisted in his
support of the Uhion, talking to workers and organi zers and
further questioning Pinson the day the ALRB agents cane to the
fields.

The nost | ogi cal inference that can be drawn fromthe
evidence is that Radovich, know ng that Sal wanted them sent
hone for one day, took it upon hinself to pernanently
di scharge two Uhion supporters. |In order to acconplish this,
he had to act in contravention to established Conpany policy
of not discharging workers wthout first sendi ng them horre.
Radovi ch, who had been a supervisor wth Respondent since
1973, admtted that Jesus and Maria were the only workers he
had ever fired w thout a previous suspension. Further,

Radovi ch acknow edged that nost of their previous

i ndi scretions had been "mnor." A logical conclusion that
flows fromthese facts is that he fired themfor their support
of the UFW

| therefore find that Respondent viol ated Section
1153(a) and (c) of the Act by discharging Jesus and Maria

| ni quez.

N SECTI ON 6(e)

Ronnie Quillen was hired by Phano Padillo in April to
do deleafing in Andy Minoz crew Guillen worked steadily

until the end of July. Wen the UPWs organi zati onal

-81-



canpai gn began, Qiillen listened to organizers and read the
| eafl ets they distributed.

O July 26, Ronnie informed Minoz that because he was goi ng
tothe LPWdinic at 40 Acres, he would mss the next day's work.
Minoz said QK That sane day at |unch, after one of the Quinarras
had visited the crew, Quillen recalls Minoz saying that the Gonpany
was going to pay us nore so we wouldn't vote for the Union.

Qi llen responded that he would still vote for the Uhion if they
didn't treat us right.

O July 28 at about 5:20 a.m, Qiillen went to A ano
Padill o' s |abor canp in order to take the Gonpany
truck into the fields. Wen Ronnie asked Padillo where the

truck was, Padillo responded that the crew was not working.
Quillen recalls seeing other workers' cars at the canp that were
normal Iy | eft when the Conpany truck was taken. He again asked
Padill o and got the sane response.

O July 29, he went to the |abor canp at 5:30 am He
agai n observed workers' cars, but no Conpany truck.

Oh Monday, August 1, Quillen went to Lerdo and talked with
Padi |l o about getting work in another one of Piano' s crews.
Qi llen and another applicant were told to wait while Padillo

tal ked to John Murray. Both applicants

“Padi Il o denied this renark. He testified that he
renenbers Ronnie Quillen' s sister, but he does not renenber Ronnie
asking for work in 1977. dven the fact that Ronnie was hired by
Padillo, | credit Quillen' s version of the July 28 conversati on.
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apparently waited all day wthout success. Qiillen did not

return to the fields again.

General ounsel contends that the above course of
conduct amounted to a discrimnatory di scharge. | disagree.
Nb evi dence was presented to showthat Quillen actively
supported the Uhion other than the one seemngly pro-Uhion
remark he nade to Andy Minoz. An inference that the innocuous
renark was then communicated to Padillo cannot be drawn from
this evidence. The fact that Padillo may have m sinfor ned
Quillen about the crews work that day cannot be interpreted
as an attenpt by Padillo to rid the crew of a Uhi on supporter.
FromApril to July 26, Quillen never had di scussed the Uhi on
wth Padillo and had done so only briefly wth Andy Minoz on
July 26. Quillen never attenpted to return to Minoz' crew on
his own or to contact Minoz in sone ot her way.

General (ounsel has not sustai ned his burden of proof.

| therefore dismss Section 6(e) of the Conplaint.

0. SECTION 6(f) -- 56

Rogel i a Medi na, a packer, began working for Respondent
wth her famly in 1975. A group of Medina famly nenbers
al so worked in 1976. In 1977, Rogelia packed while her
husband, R cardo, nother-in-law Cbdulla, and sister-in-law
(bdul la M, picked grapes. Rogelia, Rcardo and (bdul | a began
in My, and they were joined by
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Codul la M in July.

Wile the group worked in the fields, they tal ked to UFW
organi zers who visited the crew Rogelia recalls supervisors
A ano Padillo and John Murray passing within 10 feet of their
group while the Medinas tal ked to organi zers. Beginning in
July, the group attended four UFWneetings in Del ano, where
they obtai ned Union buttons. Rogelia testified that she then
wore a button to work on a daily basis while the other three
wor e them on occasi on.

Rogelia took a radio to work each day. She woul d pack
at the end of arowlistening to station KXBM which featured a
UFW pr ogram each V¢dnesday norning. She played it |oudly
enough for the other workers to hear. She testified that it
was a common practice for packers to bring radios. She recalls
tinmes when Padill o passed her while the Union programwas on
the air.

Oh Wdnesday, August 1, Rogelia tw sted her |eft side
whil e packing. She inforned the forenan and recei ved papers to
take to a doctor on Thursday. Before work on Thursday, Rogeli a,
wearing a UFWbutton, acconpani ed her famly nenbers to work,
Leticia Carrillo, second foreperson in the crew and forenan
Padillo informed themthat R cardo, (bdulla and Cbdulla M coul d
not work w thout a packer.

After consulting wth the UFW Rogelia, R cardo,

(hdulla M and two Medina brothers returned to P ano' s
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| abor canp at 4:30 that afternoon. Rogelia, still unable to
work hersel f, talked wth Leticia and asked her for work for
the other famly pickers. Leticia informed her

that she thought she coul d pl ace them because there had
been two extra packers available that norning.* Leticia
told themto talk to P ano. Wen Leticia inforned R ano of
the extra packers, he told themto come to the fields the
next nor ni ng.

Leticia testified that the extra packer she nenti oned
was Antoni o Zernano, who had been worki ng wi th Ruben Espi nosa
and Marella Carrillo (Leticia s sister). Leticia explained that
t hese workers had not been working together for very long. "

. [Sonetines he [ Antoni o] would mss and then we have to put ny
sister inny nother's crewif there was a chance, or put himin
anot her crew "

R cardo Medina, his sister and nother arrived at

“ eticia s renarks concerning the two extra packers
were received in evidence as an aut hori zed adm ssion of forenan
Padi |l o pursuant to Section 1222 of the Californi a BEvi dence
Code. As to her authority to nake such a statenment for Padillo,
packer Pedro Vera testified that it was Leticia s job to keeﬁ
track of the workers that reported each day. However, no ot her
evi dence was of fered to show that she had nore authority than
any other second foreper-son in a Quinarra crew Leticia
testified that she nade the renark, but clained that she only
nenti oned one additional packer. Gediting Rogelia s version of
the conversation, the renark by Leticia wll be accepted for a
non- hear say purpose, expl ai ni ng subsequent inquiries nade by the
Medi nas, and not for the truth of the matter asserted. |
therefore correct the ruling | nmade at, the hearing, receiving
the renark as non-hearsay rather than an exception to the
hear say rul e.
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work before 6:00 a.m the next day. They spoke wth P ano,
Leticia and Bill Ince and were told that there were no packers.
R cardo asked P ano to show hi mhow to pack. P ano told hi mthat
he did not have tinme. The group was told to return when Rogelia
was agai n wel | enough to pack.

O August 13, the group, including Rogelia, returned and
were put back to Wrk in A ano' s crew

General (ounsel contends that this group of pickers was
di scri mnat ed agai nst because they did not get the sane treatnent
afforded Leticia Carrillo's sister. In support of this
contention, General QGounsel offers Pedro Vera' s testinony. Vera
testified that Phano had a policy of distributing pickers anong
packers or teaching a picker howto pack. Vera clains that
anywhere from3-5 pickers worked with one packer. Padillo
admtted that he sonetines trains a good picker to pack, but the
process is very time-consum ng.®

A though Padi |l o on occasion woul d pl ace pickers wth
ot her packers, his failure to do so wth the Medi na group does
not appear to have been discrimnatorily notivated. Further, as
Rogelia admts, nost packers play their radios loudly. Fromthe
testinmony of nany wtnesses, the famliar UFWsong apparent|y

carries across many vines on

“padillo estimated that the initial instruction
took 1/2 - 1 hour wth constant checking. Padillo stated that
It often took him1 year to di scover whet her a person was
capabl e of packi ng.
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V¢dnesday nornings. Qher than wearing a Union button
(Rogel i a each day, the others occasionally), this group did
not distinguish itself as Uhion supporters. Furthernore, when
they returned on August 13 (1-1/2 nonths before the el ection)
they were immedi ately put back to work w thout any question.
Inall, they mssed 6 days of work while Rogelia was
r ecuper at i ng.

Under these circunstances, General Gounsel has failed
to sustain his burden of proof. Therefore Section 6{f) of the

conpl aint is hereby di smssed.

P. SECTION 6(g) —63

Manuel Gonzal es worked as a fiel d packer for Respondent
in Tino Espinosa’ s crewin 1968, and then he worked for Santana
Soto from 1969-1972. Manuel served as Lhion Steward in Soto's
crewduring the first two years of the UFWcontract. 1In that
capacity, he participated in the adj ustment of enpl oyer-
enpl oyee probl ens, he checked di spat chers and advi sed wor kers
of neetings. nzales testified that he saw Sal Quinarra on a

daily basis during his days as union steward.*

“Sal Quinarra testified that he did not renenber
Manual Gonzal es. Based on ot her inconsistencies in Sal
Quinmarra's testinony, his total downpl ayi ng of the UAW
canpai gn, and his cavalier attitude throughout, I do not
bel1eve that Sal did not remenber Gonzal es. However, | found
Manuel Gonzal es not to be a particul arly bel i evabl e w t ness.
H s general deneanor, which I ncluded avoi dance of eye cont act
V\ithhne and the attorneys, was not one of a person telling the
truth.
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Manuel (onzal es testified that during his tenure as crew
steward, Sal once told himthat his packed box was not right and
he could be fired regardl ess of the union.

Mari a Gonzal es worked for Manuel Navarro's crew duri ng
the pi cking season from 1974-1977. She was neither repri manded
nor laid-off in 1974, 1975, or 1976. During those years, she
wor ked wi thout her husband. Maria Gonzales recalls filing a
declaration with the Uhion against Sal Quinmarra during the 1975
el ecti on.

In 1975, Maria Gonzal es got her husband a job in
Navarre's crew during the grape harvest (Septenber and Cctober).
Navarro testified that he gave Manuel (onzal es the job because
Navarro owed Maria a favor for her good work. Navarro recalls
that Manuel Gonzales did a "quality job" in 1975.

Maria Bravo Castillo, a picker and third nenber of the
#15- Gnzal es group, worked steadily for Respondent for five
years. Prior to her 1977 |ay-off, she never had been | ai d-of f.
She presently is an enpl oyee of Quinarra.

In 1977, Maria and Manuel Gonzal es applied for work wth
Manuel Navarro prior to the harvest. They began work on July 9.
In essence, both Manuel and Miaria testified that their work went
unscrutini zed until they were fired approxi nately 10 days after
t he begi nning of the harvest.

However this testinmony was contradi cted by their co-

worker, Maria Bravo Castillo. She testified that Navarro
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talked to their group al nost i medi ately after picking began. He
instructed themon what was wong with the grapes. The group
corrections continued at a rate of 2-3 tines a day. Fromthe
outset, Maria Bravo asked Navarre to transfer her to anot her
group because Manuel (onzal es continual |y rushed her to pick nore
grapes. The witness testified that during the 8 days she picked
wth Goup #15, Navarro conpl ai ned 16-24 tines, openi ng bunches
of rotten grapes and having themre-cl ean sone of the bunches.

Oh their final day of work, Sal came to inspect work
late in the afternoon. According to Manuel Gonzal es, Sal stood
close to them watched themwork, and tal ked to the forenan about
If 15 before |eaving. Navarro | ater approached the group, and
according to his own testinony, said "That's it. That's it."®

Maria Bravo Castillo testified that Navarro sent her hone
for two days until the Thonpson Seedl ess harvest began. She did
not hear Navarro talking to the others in the group. Wen M.
Castill o asked Navarro for an expl anation, he said he did not
know, suggesting she ask the supervisor. She then apparently
spoke to supervi sor daude Norman who tol d her she woul d be | aid-
off for two days until the new grapes started. M. GCastillo al so
talked to Sal Quinarra the

®Navarro further testified, "l gave up. | gave up.
| swear to Gd's nane. | swear to God | gave up. | said |
tried as hard as | could, but | didn't want to tal k anynore.
| didn't want to get nasty. All | saidwas, 'That's it.""
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next day. Sal told her that her nunber was wong and that she
shoul d return when the Thonpsons started.

Goup #15 last worked on July 18. n July 21, Manuel and
Maria Gonzal es went to Manuel Navarro's hone. According to Maria
Navarro, who was al one at hone, they asked for their checks.® She
gave themchecks for the previous week's work. She told themto
return the foll ow ng week for Mnday's check, clai mng she did not
have a current check because they had not been fired, Manuel
Gonzal es testified that Ms. Navarro said we coul d get checks the
fol | ow ng week because there was a chance we woul d return to work.

Manuel (onzal es testified that he was subsequent!y advi sed
by an ALRB agent to re-apply for work, after assurances were nade
to the ALRB agent by a Conpany attorney that the Gonzal es had not
been fired. Mnuel Gonzales with a friend, A berto B anco, went to
see Manuel Navarro at his hone. MNavarro told himthat Gonzal es
woul d be re-hired when the crew noved to Ducor. MNavarro asked him
for his tel ephone nunber, telling himthat he would call the

foll owng week. (Gonzal es asked Navarro whet her Maria Bravo

“NMaria Navarro further testified that they asked for
their checks because they were not returning. She testified that
they al so stated that they were working el sewhere. | conditionally
accepted these renarks, subject to later striking, based on
Respondent' s representation that the remarks attributed to Manuel
Gonzal es were inconsistent wth his prior testinony. After
exam ni ng Manuel Gonzal es' prior testinony, | nowhere find prior
I nconsi stenci es. Therefore, | strike her above testinony as rel ated
in this footnote.
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Castillo was working. Navarro said she was.

Wien Gonzal es recei ved no tel ephone call, he returned to
Navarro's hone the follow ng week with a friend, Irman Ranos.
Navarro said there was no work, telling Gnzal es that he intended
to rel ease ot her people so the job woul d | ast |onger.

General (ounsel contends that Conpany records (GCX
58,59) denonstrate that when the crew noved to Ducor on August
19, Navarro hired two workers with no prior 1977 earnings wth
the Gonpany, establishing that the Gonzal es were
discrimnatorily excl uded.

However, General Qounsel's contention is not sub-
stantiated by the record evi dence taken as a whol e. Manuel
Navarro recalls talking to the entire group if 15 two or three
times daily. NMNavarro specifically recalls talking to Manuel
Gonzal es frequently because he was the "captain of the teani and
was responsi bl e to nake sure the grapes were decent.

Navarro al so renenbers tal king to supervi sor d aude Nornan

and Sal Quirmarra about #15's poor work.* Navarro did not

speak to Quinarra after Sal left the fields on July 18. In fact,
Navarro testified that the decision to send themhorme was his
own, not having received an order fromSal. After sending them

home, Navarro's wife inforned himthat Mnuel

“Navarro testified that he called nunerous probl ens
to the attention of all three nenbers of the group. He showed
t hem how t o open bunches and el i mnate waterberri es.
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Gonzal es wanted his noney. NMNavarro's response was that the
Gonzal es had been laid-off, thus not qualifying themto collect
termnation checks.

Manuel Navarro testified that the nornal procedure used by
the Gonpany when an enpl oyee quit or was fired was to get himher a
check usual ly within two hours. The regul ar Conpany checks were
prepared by conputer, but another type of handwitten check was
used for enpl oyees who were fired or quit.

Gontrary to the testinony offered by Maria and Manuel
Gonzal es, the Navarros and Maria Bravo Castillo testified about
nuner ous occasi ons when G oup #15's work was unsati sfactory. ®
Maria Navarro, who kept records for her husband s crew, testified
that Goup #15 was packi ng al nost tw ce as nany boxes as the
average group (RX 8}. Maria Bravo corroborated this fact in
claimng that Manuel Gonzal es continual |y rushed her. onzal es
expl ained that his son hel ped i ncrease their production, and he was
not paid. However, Manuel Navarro testified that he did not all ow
the Gonzal es boy to pick. The boy's work included carryi ng boxes
out fromthe vines, and it |lasted only three days.

The record indicates that Manuel Navarro gave the

workers in Qoup #15 a confused nmessage on the day of the

“® credit these versions of the events, including

the fact that Goup #15 was criticized 2-3 tines daily.
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the lay-off. Maria Bravo Castillo was confused and asked Navarro
for an explanation. MNavarro told her to talk to supervisor
Nornman. She actually got the clarification fromNorman as to the
two day lay-off. M. and Ms. Gonzal es apparent!ly asked no ot her
Conpany supervi sor for an explanation. Admtted 'y, Mnuel

Gonzal es never talked to Sal about his job as he originally told
Navarro he intended. However, Gonzales testified that he |earned
that Maria Bravo was working again, having tal ked to Sal.

Furthernore, Gonzal es was particul arly evasi ve about
whet her he was working at the tine he returned to the Navarro's
house to receive his final check. He recalls getting a job at
Zani novi ch, but he was uncertain whether it began in July or the
| ast days of August.

A though General (ounsel points out that individuals wth
no prior 1977 earnings were hired the week ending August 19 in
Ducor, he has failed to sustain his burden of show ng that the
Gonzal es were discrimnated agai nst because of their support for
the Uhion. Manuel (onzal es’ previous work experience with Navarro
in 1975 was a positive one. The quality of his work changed in
1977. onzal es' previous job as Lhion steward apparently did not
preclude his working with Navarro's crew through the el ection
canpai gn of 1975. nzal es' union contacts wth Sal Quinarra
precede that date by three years.

The evi dence reveal s that Manuel Navarro nost probably was

not anxi ous to have Manuel Gonzal es in his crew because
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his work was not satisfactory. However, their |ayoff and
subsequent and of enpl oynent w th Respondent cannot be |ogically
connected wth Maria and Manual (onzal es’ Lhion activities. |

therefore dismss Section 6(g) of the Conplaint.

Q SECTION 6(h) —80

Rarmona Vel a worked at Respondent in 1965, 1970 and 1977.
Her husband, Frank Candia, joined her in 1977, and they began
working on April 9 wth Tony Myagi shina’s crew Ranona had been
a nenber of the UWFWsince 1967, and Frank had joi ned in 1973 or
1974.

After their first nonth of work, Ranona began conpl ai ni ng
to Tony and others about "dirty toilets.” She al so conpl ai ned
about bad drinking water and the di stance the workers had to
carry their boxes to the weighing tables. Ranona recalls telling
Tony and others that if Chavez cane in, there woul d not be these
probl ens. Ranona stated that her group often was scol ded after
that point intinme, and |ife becane inpossi bl e.

Frank al so testified that he objected to working in
Tony's crew because "they didn't hel p the worker nake the work
easier,” Frank recalls one day raising an armand | oudly shouti ng,
"W wth Chavez,'" while Tony was approxi mately 100 feet away.
Frank al so testified that one day while he observed Tony criticize

ot her workers who were
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8 feet awnay fromhim Frank called out, "Long live the
Lhi on. "

Frank further testified that he had been sent hone by
Sal Quinarra on two occasions. The first incident involved
neeting Sal when Frank was getting a drink of water. Apparently
Sal believed that Frank shoul d have been worki ng because Sl
sent himhome. n the second occasion, Frank had stacked 2-3
pi cked boxes of grapes in order to cut down on his nunber of
trips to the weighing table. Sal, disapproving of the practice,
got angry and said "Hore."

Justino Padilla, the third worker in the Vel a-Candi a

group, was sent hone once on the day the crew worked on the

chemcal spray probl em®

During their 1977 enpl oynent, Ranona, who was pregnant,
began havi ng physical problens in June. Wile the crew was
tippi ng and cl eani ng grapes, her doctor ordered her not to work
for two weeks. Ranona tel ephoned Tony to informhim Tony told
her to return when she was ready to resune work. During the week
of June 12, she worked only three days On Friday, June 16, she
and Frank returned in the norning prior to work to receive
school ing and informTony that she had a hospital appoi nt nment

that day.

“Justino Padilla did not testify, and little evi dence was
offered as to his enpl oynent with Tony's crew However, based on
ny subsequent findi nags and conclusions, | find it unnecessary to
further discuss M. Padilla s enpl oyment or hi s subsequent
departure fromthe crew
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June 16 was the day that Sal Quinarra gave speci al
instruction to Tony's crew and three other crews because
of the 100-acre scarred grape problem Bl ack scars caused
by a concentrated insecticide bl emshed one side of the
grape vines. The instruction went badly, and Sal was
forced to give another denonstration after lunch.
June 16, Sal left a nmessage for Tony at the office, ordering
himnot to. allow enpl oyees to work the next day if they
had not been there on June 16. Sal reiterated that nessage
to his forenen at noon on Friday, after trying to
sol ve the spray probl em

Ranona and Frank were present for the schooling,
but because of the nedi cal apointnent, they were gone for the rest of the
day. Wen they arrived at work the next day, Tony inforned themthat they
coul d not work because they had mssed Sal's instruction. They protested,
havi ng attended the previous day's scooling. However, Tony told themt hat
those were Sal's orders. Ranona testified that on Monday, June 19, she told
Tony, supervisor Russ Carlson and Sal that she was going to the Union. She
then went to the Uhion.
O August 9, Frank and Ranmona arrived at work 15 mnutes |ate

according to Ranona' s testinony. They had mssed work during the precedi ng
1-2 days, and their picking boxes were not in the field.® Tony told themto

| ook

®Supervi sor Russel | Carlson testified that sonetines pickers
run out of picking boxes or cannot |ocate
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for sone boxes. Prank |ocated one, which Ranona and Justino
Padilla filled. Tony angrily told themto pick in the packing
boxes. Then, according to Ranona' s testinony, Tony, angered
over their use of packing boxes, instructed crew hel per Jose
Ros not to give themany nore work. At that point on August 9,
Ranona and Frank claimthat Tony fired them

Respondent w tnesses gave contradi ctory testinony about
the events leading up to the group | eaving the crew on August 9.
Tony testified that during her pregnancy, Ramona was absent from
work for short and long periods of tine of up to 2-3 weeks.
Because of her advanced pregnancy (she gave birth on August 30),
she had difficulty packing, and it was necessary for Tony to
break in Frank as a packer. Tony clains then to have had
probl ens with Ranona's picking. He often corrected her on
hol ding the bunch properly. He also criticized Frank's packi ng
because he was not |eveling the bunches. Tony testified that
bot h Ranona and Frank got very angry at him Tony further stated
that Ranmona was particul arly upset when Tony did not allow them
to work on the chemcal |y sprayed grapes on June 16.

Tony contends that he did not fire themon August 9.

themin the norning. As supervisor, he watches for this
probl emand repl eni shes the supply when necessary. GCarl-son
testified that during tines when picking boxes are m ssing,
pi ckers custonarily pick using packi ng boxes. The Conpany
apparent |y condones this practi ce.
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Tony had problens that day getting people into the right rows.
The pi cki ng boxes were mxed up, and the supervisor had j ust
noved nore boxes into the field. Usually each picker has two
boxes that he/she |leaves in the field overnight. O that
norni ng, Frank and Ranona arrived | ate, and Tony asked t hem what
they were doing. He busily passed them and then he returned.
Prank asked himfor a picking box. Tony said that he did not
answer hi m because he was occupied lining up the other workers.
Tony instructed his hel per Jose Ros to let themtake a row Tony
| ater spoke to Frank. Frank had cursed himand told him
he was going to | eave the bunches on the ground. Tony told
himnot to | eave the bunches, and Frank again cursed him The nen
argued briefly. Tony told Jose Ros to | ook for a picking box
and instructed R os to have Frank and Ranona use packi ng boxes.

Jose R os saw Frank and Ranona arrive and eventual |y take
aromw Ros testified that he did not speak to themt hat
nor ni ng.

Tony deni ed hearing Frank shout Uhion slogans at any tine.
A so, he recalls conplaints about the wei ghing tables, but he
does not renenber whet her Ranona specifically conpl ai ned about
wor ki ng condi ti ons.

General (ounsel has failed to sustain his burden of proof.
The all eged activities (Ranmona' s invol venent in concerted

activities and Frank' s deli verance of two
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pro-Uhion statenents, one froma di stance of 100 feet from Tony)
are in no way connected to these workers' |eaving the Conpany' s
enploy. Furthernore, | credit Tony's testinmony and Jose R os'
testinony that no statenent of "no nore work for theni was nade.
Frank and Ranona found the pi cking and packing nore difficult
because of Ranona' s advanced pregnancy. Tony al |l oned her to mss
| ong stretches of work. Furthernore, the chemcal spray probl em
sidelined other workers as well. No discrimnatory pattern can
be inferred fromTony's conduct followng Sal's general orders of
June 16.

The evi dence, taken as a whol e, indicates that Ranona
Vel a and Frank Candia quit Respondent on August 9. |
therefore dismss Section 6(h) of the Conplaint.

R SECTION 6(i) —60

Jose Ganboa worked for Respondent in 1950, 1973, 1976 and
1977. In 1973, he did not work during the strike.

Ganboa, a nenber of the UFWsince 1963, worked for Jose
Liceaga's crewin 1976 and 1977. Liceaga testified that he and
his brother Felix had known Ganboa "pretty wel " for 20 years.

In 1976, Ganboa had a dispute wth Jose Liceaga over wages.
Felix told Ganboa that there was nothing they could do and

suggested that Ganboa tal k to supervi sor

*lSee discussion in 5(c).
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Roy Koenig. Wen Koenig angrily responded that the pay was good,
Ganboa | ed a group of workers out of the field in protest.

During 1976, Ganboa testified that he was the only crew
nenber wearing a UFAWbutton. Wen he reapplied for work in March
1977, Jose Liceaga joked wth Ganboa about the wage dispute in
1976. After being hired in March, Ganboa worked regularly. In
May, Ganboa | earned of the upcomng Uhion election. URW
organi zer Lal o Sal dana asked himto hel p organi ze the crew by
talking to workers and passing out |leaflets. O 3 or 4 occasions
when he distributed Union literature, he would first give a copy
of the handout to Felix Liceaga. On those occasi ons, Ganboa
observed Felix showi ng the leafl et to Jose Liceaga as the two nen
noved away fromthe crew and tal ked. Ganboa al so recal | s Felix
showi ng Uhion literature to supervisor Don Mbody.

During the 1977 Uhi on canpai gn, Ganboa frequently tal ked
to workers about Uhion benefits. He also regularly wore a UFW
button and pl aced a Uhi on bunper sticker on his car one nonth
after he began work. In June, Ganboa recalls telling Jose
Li ceaga that the workers soon woul d have a Uhion. Liceaga
responded that they al ready had the Teansters. Wen Ganboa tol d
himthat the Teansters were no good and that he was referring to

Chaves' union, Liceaga replied that the UFWwas no good.
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O July 10, Ganboa took an extended vacation in Mexi co.
Wien he left, he asked Jose Liceaga, "Wen | come back wll |
have wor k?" Liceaga responded, "If there is any work."

Ganboa returned fromMexi co and contacted Jose Li ceaga
on or about August 20. Ganboa went to Liceaga's house on three
successive Saturdays. During the first two visits, Liceaga
told himthere was no work. During a third and final visit,
Liceaga told himthat Roy Koenig did not want any nore peopl e.
Ganboa al so tel ephoned Li ceaga on three occasions, but he did
not find Jose at hone.

Li ceaga contends that Ganboa contacted hi monly
once, and he told Ganboa to call again. Liceaga clains that
he never agai n heard from Ganboa.

During the week after Ganboa' s reapplication for work,
Li ceaga hired 2 new crew nenbers (Franci sco Medi na and Fer nando
Liceaga). Jose Liceaga testified that Medi na previously had
worked in the crew, and that his nephew Fernando nerely filled
in for peopl e who were absent. However, Jose Liceaga stated
that if someone needed work, Liceaga would hire himif there
was work available. He also testified that he coul d not
renenber how | ong the Roy Koenig order not to hire was in
effect. Jose admtted hiring his nephew Fernando after
Koenig's order not to hire.

Li ceaga’' s expl anation for not hiring Ganboa was that

Ganboa did not call again and that Jose did not know
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howto contact him That explanation is particularly weak

consi dering Liceaga's admssion that he and his brother Felix knew
Ganboa pretty well for 20 years. Furthernore, wth that
background in mnd, Liceaga s statenent that he did not know

whet her Ganboa supported the UFWfurther chi ps away at Liceaga' s
credibility. Additionally, in acknow edging the credited
conversation rel ated by Ganboa between Li ceaga and Ganboa

regardi ng the UFWand Teansters and the fact of Ganboa' s active
support in 1977, | find that Liceaga knew that Ganboa was an
active Union supporter.

Wth this know edge of Ganboa' s support of the UFW and
the fact that Liceaga could have hired himinto the crewin |late
August, | infer a discrimnatory notive in his not hiring him
That finding is bol stered by Ganboa' s credited statenent that
Li ceaga said the UFWwas no good.

| therefore find that Respondent on August 20 refused to
rehire Jose Ganboa in violation of Sections 1153(a) and (c) of the

Act.

S SECTION6(j) —74

F del Martinez worked at Respondent in 1977 in Cel so
Domngo's crew He began picking grapes in md-July. Because
Dom ngo spoke no Spani sh, his hel per, Franci sco "Pancho" Chavez,
of ten gave schooling in the norning and directed the workers. *

Martinez recalls Chavez, in the

>F del Martinez testified that Chavez tol d peopl e
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presence of foreman Domingo, telling the crewin August that
he had authority to "fire" people. Domngo concurred saying,
"True, true, that's true."

O August 23, in the presence of Chavez, F del asked
t he wei gher, Manuel, when the crew was quitting. Pancho told
himto figure it out.

O August 24 at 6:20 a.m, Pancho Chavez conducted the
schooling. The crewwas paid for hourly work begi nning at 6:30
a.m Near conpletion of instruction, Pancho said he did not want
anyone to conpl ain about the tine. Mrtinez asked hi mwhet her
the workers would be paid for the 10 mnutes of school i ng.
Chavez told himthat only he was working by giving the school i ng.
Pancho said the workers were only listening. Mrtinez told him
not to get angry, adding that he was going to the Uhion after
work as he didn't feel it was right. Chavez responded t hat
Martinez coul d go' anywhere he pleased and did not have to come
back to work tonorrow Pancho then told Fidel that starting
today there was no nore work. F del asked hi mwhet her he was
firing him |In foreman Domngo's presence, Pancho said that he
was.

Several wtnesses testified about this incident.
Martinez' version was corroborated in essence by crew workers

Jose Cardena, Rchard Slva, Wilia Mrtinez

. howto pick and directed themin starting and
st oopi ng wor k.

f_’sD)rrin otestified that Fidel Martinez spoke very
good English and was a nodel worker.
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(Fdel's wife), Lydia Jinmenez and Qalia Cardena (Fidel's
sister-in-law. Wtnesses Jose Cardenas and Woilia Martinez
corroborated Martinez' testinony regardi ng Chavez' statenent,
nmade in Domngo' s presence, that he (Pancho) had authority to
fire people. Domingo testified that Chavez had no such
authority and al so that he never heard Chavez tell workers that
he di d.

Pancho Chavez testified that Martinez told himthat if he
were not paid for the 10 mnutes, he was going to file a
conpl ai nt. Pancho responded that he could do as he chose. F del
then asked hi mwhet her he was running himoff. According to
Chavez' testinony, Pancho told himhe had no right to fire
workers, but Fidel could |leave if he wanted. Chavez’ version
was corroborated by his wfe, Lilia Chavez, and crew worker

Nancy Rodri guez. >

| find Martinez version of -the events far nore con-
vincing, and | credit his testinony and those w t nesses who
corroborated it. Martinez testified wth far greater
convi ction, while Chavez carefully seened to couch his testinony
in terns appropriate for one who had no real authority to fire
enpl oyees. | n essence, Martinez was a nore bel i evabl e w t ness.

| further credit Martinez'

>Two additional witnesses added little. General
Gounsel w tness Juan Toneyo was confused whet her Chavez fired
himbefore or after Martinez said he was going to the Uhion.
Respondent w t ness Esperanza Aragon remenbered little other than
Pancho's denial as to firing Martinez.
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statenent that Chavez represented to hi mand ot her workers that
Pancho could fire enployees. | also find that the statenent was
ratified by foreman Dom ngo.

Chavez operated as a second foreman or hel per in nuch the
sane way as other helpers at Quimarra. A though Chavez possessed
no actual supervisory authority, he was the Spani sh-speaki ng
comuni cations link for foreman Domngo. Mst inportant, in the
presence of Dom ngo, Chavez tol d enpl oyees that he could "fire"
them Domingo agreed with Chavez, telling the enpl oyees it was

"true." This statenent by Domingo established Chavez’ authority
to fire enployees. In fact, Chavez proceeded to fire enpl oyee
Martinez.

"I'n sonme circunstances an enpl oyer nay be liable for the
actions of rank-and-file enpl oyees because of a failure to tinely
repudi at e or di savow those actions; that is, under a theory of

ratification." Enest J. Honen, et al., 4 AARB No. 27 (1978) .

"By remaining silent and failing to di savow acts constituting
unfair |abor practices or by neglecting to reprinmand the

enpl oyees who coomtted them enpl oyers have been deened to have
acqui esced in, condoned or approved of such conduct and have been
hel d responsible for the unfair |abor practices coomtted. \enus
Ranches, 3 ALRB No. 55 (1977); citing NLRB v. Anerican Thread
Go., 28 LRRM 1249 (1951), enf'd. 204 F2d 169(1953); Brew on
Fashions, Inc. 34 LRRM 1329 (1963), enf'd. 62 LRRV 2169
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(C A5 1964).

The credited testinmony of General Counsel's w tnesses from
the crew pl aced foreman Domngo at the scene of the incident
condoni ng Chavez’ action. Because Chavez gave the school i ng and
nost directions for non-Spani sh speaki ng Dom ngo, he appeared to

enpl oyees to have apparent supervisory authority. See RGMH ectric

Supply Co., 200 NLRB 603, 608 (1972). Respondent is responsibl e
for Chavez' conduct because it placed himin a strategi c position
wher e enpl oyees coul d reasonabl y bel i eve he spoke on its behal f.
See Mssissippi Products, Inc., 103 NLRB 1388, 1393 enf'd. 213 F. 2d
670 (CA 5, 1954).

| further find that Chavez decided to fire Martinez after

the latter declared, in the presence of the rest of the crew that
he intended to go to the Whion to inquire whet her enpl oyees coul d be
school ed w thout pay. When chal |l enged by Whi on adherent Mrtinez,
(havez chose to exercise his authority by telling Martinez that he
was fired. Chavez' acts naturally would tend to di scourage enpl oyees
fromtaking grievances to the Uhion. | find that such conduct

violates Section 1153(a) and (c) of the Act.

T. SECTIONS 6(k), 11(1) -- 31,53

Ranon Ramirez™ began working for Respondent in

_ ®Ranon Ranirez 6(k) and Ranon Ranirez 6 (n) are two
different peopl e.
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Val eri ano Juarez' crewin August 1975. In 1977, Ranon and his
famly (Felipa, his wife, Sergio and Ignacio, his sons, and

N colas Ramrez Barron, his nephew) joined that crewin My or
June. W until md-Septenber, the Ramrez famly had friendy
relations with Valeriano and his famly. O occasion, they
visited each other socially in their respective hores.

O Septenber 11, UFWorgani zer Juan Espi nosa hel d a Uhion
organi zational neeting for the Juarez crew nenbers. Ranon
attended the neeting. On or about Septenber 13, Ranon and his
famly began passing out Uhion buttons, |eaflets and signs. They
did so on a regul ar basis before work and at |unch, speaking to
workers about the Whion. The Ramrez boys put a Uhi on bunper
sticker on the famly car, and the entire famly wore Union
but t ons.

Shortly after the famly's organi zational activities
began, soneone apparently scratched their bunper sticker wth a
knife. Angered by this action, Ranon told a fellow worker that
if he found out who had done it, he would take himto court.
Shortly thereafter, Valeriano's wfe asked hi mwho had destroyed
the bunper sticker. Ranon said that he did not know

At the end of that work day, Ranon put another bunper
sticker on his car. Valeriano approached himand asked Ranon
"Wiat the hell the sticker had to do wth him" Wen Ranon

responded not hi ng, Juarez asked hi mwhet her he pl anned
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to take himto court. Ranon said he nade that statenent about
the individual who scratched his bunper sticker. Val eriano
clainmed that worker Pinental accused Val eriano of marking the
bunper sticker. A though Ranon denied that, Juarez continued, "I
don't care that you have those stickers of Chavez. You don't
scare ne. | don't care if you have that son of a bitch hanging
on you. It's not ny grave you're digging. It is yours."

Later that week, the crew discussed the current piece rate
for deleafing with Val eriano. Wen Juarez stated the rate at $25
a ton, Ranon asked for a breakdown. Valeriano told himto ask a
supervi sor. Wen Ranon protested that he did not speak Engli sh,
Val eriano told himto go to the Lhion to find out. Ranon told
himthey were not discussing the Lhion. Valeriano then told him
that he argued too nuch and that "ever since that son of a bitch
Chavez had cone in, that job was not done by the hour. The favor
was owed to Chavez."

h a later day, when finishing work, Ranmon got perm ssion
fromValeriano to fix a flat tire. Wile Ranon's car was on a
jack, Valeriano attenpted to drive his pick-up truck between
Ramon's car and another. The cl earance wasn't adequate, and
Val eri ano scratched Ranmon's car. Val eriano rem nded Ranon t hat
the latter had no i nsurance and that he was an "illegal."

Val eriano told Ranmon to get an estimate and bring the bill to him
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The followi ng day the Ramrez group was picking in the
cans. FRanons's son Sergio went to enpty sone cans into the
truck. Wthin hearing range of the Ramrez famly, Valeriano,
tal king to another enpl oyee, referred to themas "Chavista
chi ngados. "* Wen Ranon took cans to the truck, he asked
Val eri ano why he had cal | ed them"chi ngados." Val eriano deni ed
It, asking Ranmon since when had he been a Chavista, considering
the fact that he was an "illegal." Valeriano reiterated that it
was their own graves.

O Septenber 26, the day of the el ection, Ranon served
as an el ection observer. Because new crew nenbers had no cans,
Ramon's famly waited 1/2 to 1 hour before starting work.

A though Val eriano testified that other workers had extra
buckets, he clained that it did not occur to himto have the
Ramrez famly use buckets of other workers. That sanme day
Uhion organi zers and ALRB agents visited the crew The ALRB
agent told workers that illegal aliens could vote in the

el ection. Ranon testified that Afred Quinarra arrived and tol d
the ALRB agent he had one mnute to | eave. Ranon told the agent
that Valeriano said illegals could not vote. Ms. Juarez called
hima liar.

Ramrez and his famly worked the day after the

%Transl ated as sons-of - bi t ches, not her-fuckers, or
sons of fucked-up nothers.
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election. Ranon testified that "pressure was bei ng pl aced on us,"
and they returned for one day "only so that it would not be said
that I--that the reason for not bei ng there was because we were
afraid."

Respondent contends that the Ramrez famly quit the crew
the day follow ng the el ection rather than bei ng constructively
di scharged, the position advanced by General Counsel. In
addi ti on, Respondent contends that the incident involving the
si deswi ping of Ramirez car (11(1)) was accidental and not an
unfair | abor practice.

Initially, I wll turn ny attention to the auto
incident. Fromexamning the testinony of both Ranon
Ramrez and Val eriano Juarez, | amunabl e to make a connecti on
between this incident and Ramrez' union activities. A nost,
Val eri ano remnded Ramrez that he had no insurance because he was
an illegal alien. However, Juarez vol unteered to take
responsibility, telling Ramrez to get an estinate and that Juarez
woul d pay for the repair. The only concl usion that can be reached
fromthe evidence was that it was an unfortunate accident and was
in no way connected to Ramrez' Uhion activities. | therefore
di smss Section 11(1) of the conplaint.

However, | reach a different conclusion regarding the

constructive discharge.* Ranirez and Juarez enjoyed a very

~ “Ranirez was a far nore believabl e wtness than
Val eriano Juarez. Juarez responded flippantly to nany
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friendly relationship prior to Ranon's organi zati onal
activities. Juarez treatrment of the entire famly began to
change i n md-Septenber when the Ramrez famly started passi ng
out leaflets and buttons and tal king to workers about the
Lhion. pen hostility in the crew towards the Uhi on becane

evi dent when the Uhi on bunper sticker on Ranon's car was
scratched with a knife. A though Ramrez never accused Juarez
of the act, Valeriano denied it and defended hi nsel f, pointing
out that Ramrez was digging his own grave with his Union
activities.

During a discussion with the crew about piece rate,
Juarez bl aned Gesar Chavez for initiating the policy. As
Juarez pointed out later in his testinony, the crew was
averagi ng $4. 25, which was nore than the hourly rate. A so, he
failed to tell the workers that the Conpany had a policy of
nmaki ng the piece-rate at |east equivalent to the going hourly
rate.

A though | find the sidesw ping of Ranon's car
accidental , Juarez took that opportunity to remnd Ranon that
he was illegal, asking himhowthat fit with his being a
"Chavista." And finally, Juarez referred to the Ramrez famly
as "(Chavi sta chingados, " nentioning again that they were
digging their ow graves.

Wth a certain anount of pride, Ranon and his famly

questions. | therefore credit Ramrez' version of the events.
| also find that the testinony of witness Rutilo Ybarre
provided little insight into the "chi ngado" incident.
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returned the day after the Uhion |ost the el ection. As Ranon
stated, they returned "so that it would not be said . . . the
reason for not being there was because we were afraid.”

The Ramrez famly worked for two weeks after their
organi zational efforts began. Val eriano Juarez becane abusive
alnost imedi ately. He remnded Ramon tw ce that they were
"digging their own graves" by supporting Chavez. The clear
inplication fromthese renarks was that there woul d be reprisals
if the Union lost the el ection. Further, Juarez heaped degradi ng
insults on themin the presence of other workers. dearly, the
Ramrez famly coul d not be expected to continue working in that
hostile environnent. | find that these events constitute a
constructive discharge of the Ramrez famly in violation of

Section 1153(a) and (c) of the Act.

U SECTIONS 6(1)(m)(n) 11(h)(j) (k) -- 48,68, 55, 32, 65, 37

Enio Pineda Ramrez (herein Enio Pineda), Ranon Ramrez,
F orentine Andaya, Roberto Ruiz, Arturo Montes, Emreterio Rodri guez
and Juan Zapata R os worked in Tino Espinosa s crewin 1977.
According to all of the wtnesses' testinony, these workers
experienced no difficulty wth working conditions until

Septenber.*® n Septenber 9,

®pccording to Tino Espinosa' s testinony, sone weeks
before the group left the crew, Enio F neda was very noi sy
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Emterio Rodriguez and Juan Zapata R os were picked up by the
I mmgration Service.

In Septenber, Andaya, Pineda, Ruiz, Montez and Ramrez
signed Whion authorization cards. n or about Septenber 14, all
of the above all eged discrimnatees attended a URWor gani zat i onal
neeting at 40 Acres in Delano. Emterio and Juan Zapata
apparent|ly had been returned to the Bakersfield area by the
Immgration Service that same day. Followng the neeting, all of
t hese enpl oyees engaged i n organi zational activities on behal f of
the UFW which included wearing buttons, passing out literature
and talking to workers. Ranon Ramrez recalls Tino Espi nosa
aski ng hi mwhat the Del ano neeti ng had been about and how nany
workers attended. Tino told himthat he expected it fromthe
other workers, but not fromRamrez.

The day after the Delano neeting, Enio Pineda testified
that he got behind in his work, and Tino told himthat he was
"lazy" and was the "least” in the crew Ranon Ramrez testified
that Tino told workers not to sign authorization cards,
intinmating that there would be no work. Fineda recalls both
before and after the Del ano neeting being warned by Tino not to
sign acard. Tino told himthat he could | ose his job and not

have noney to pay the "Coyote"

at 2200 am at the |abor canp. Espinosa was forced to speak

w th hi mbecause of the disturbance. Espinosa recalls another

i nci dent where Pineda' s car crushed a fence post at the canp.
The post subsequent|y had been repaired by P neda and the ot hers.
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when Pineda returned to Mexi co.

Both Pineda and Robert Ruiz testified that they enjoyed a
good rel ationship wth Tino prior to the Del ano neeting. P neda
stated that after the neeting Tino insisted that they weigh all
their crazy boxes, unlike the usual arrangenent of wei ghing
occasi onal boxes. Aso Ruiz and P neda testified that carts used
to take boxes out of the fields became unavailable to this group
of enpl oyees.

After the Delano neeting, Riuiz testified that Tino
refused to feed their group any |onger at the | abor canp. Rz,
Andaya, Muntes, Pineda and Emteric Rodriguez noved to a not el
that week.

During the week foll ow ng the Del ano neeting, Ranon
Ramrez went wth friends to the garage or horme of Macl avi o
Espinosa, Tino's cousin and second foreman in his crew Because
Ramrez was wearing a UFWhbutton, Maclavio told hi mthat
"Chavi stas" were not wanted, telling himto | eave. Ramrez
testified that Maclavio told him "you | eave or you' re going to
get beat up." Ramrez quickly left.

After their release by the Immgration Service, Emterio
Rodriguez and Juan Zapata R os attenpted to rejoin the crew on
Septenber 17. Won entering the fields, Tino stopped them
telling them "W'Il talk to the man (Dave Sanl ey) and see if
he'll give you nore work." Tino sent themto see Sanl ey, who
refused themwork. Stanley testified that he did net recognize
themas current workers.
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Qew worker Felipe Garcia testified that Sanl ey asked Ti no who
the two nen were that the Uhion took out of Immgration. Wen
Sanley was inforned, he told Emterio and Juan Zapata t hat
there was no work. Stanley testified that Tino informed hi mof
their identities later that day.

Oh Saturday, Septenber 17, Enio, driving his Buick
Rviera, sped in towards the [ abor canp on a dirt road | eadi ng
fromthe nain highway. There was a soccer gane in progress in
the i mmedi ate area outside the canp entrance. Canp resi dent
Louisa Garcia testified that her child was playing on his
tricycle in front of the canp. Wien P neda entered the area,
| eaving a cloud of dust, Tino Espinosa went up to his car,
telling himhe was going too fast. Tino mentioned to P neda that
he had hit and broken a fence post in the past. Both nen had
been drinking beer prior to this confrontation. P neda told
Espi nosa that he was not boss outside the canp. Tino' s son
Gl bert and his daughter were nearby at the tine. PR neda and
Espi nosa argued. According to enpl oyee Felipe Garcia, Tino's
son G lbert then punched Pineda, and a fight ensued. Garcia
stated that Glbert also hit Pineda's car wth a stick and used
the sane stick on Horentine Andaya, who had al so arrived wth
PFineda. During the fight which lasted a few mnutes, Pineda and
Tino westled and Tino's daughter was knocked to the ground.
The police were called, and the P neda group was acconpani ed

fromthe canp. According to
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Garcia, Tino told themnot to return, telling themthey woul d
not get work again.

Felipe Garcia also testified that after the fight, Tino
said that those who wanted to conti nue working shoul d not be wth
t he Uhi on, which was no good or any benefit to the workers.

Oh Monday, Septenber 19, Fineda, Andaya, Ramrez, Riiz and
Montes returned to work. Their starting work was del ayed, and
Uhi on organi zer Bobbie de la Qruz interceded on their behal f.
Pineda testified that Espinosa said Enio was "shanel ess" for
returning. After a short delay, the men were put to work.

They wor ked t hrough Védnesday, Septenber 21. The group
m ssed work Thursday, returning on Friday, Septenber 23. Tino
Espi nosa had a doctor's apointnent in Lanont that norning and did
not return to the fields until around noon. Wien the group
returned that norning, they approached Macl avi o Espi nosa, who told
them he woul d check with supervisor Cecil G aves before putting
themto work. They were subsequently put to work. They worked 3-
4 mnutes, telling Maclavio they had to go to another farmwhere
they were working or lose a day's work. Wen P neda and Ranon
Ramrez returned later that norning, Mclavio told them

they could work. Pineda told himthey did not want to work

anynore, asking for their tinme and checks.® Maclavio told

®This story is corroborated by co-worker Andres
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themto see Tino at the | abor canp.

Tino testified that when he returned to the crew that day
at noon, Maclavio inforned himthat the group wanted their tine
and checks. Tino had CGecil Gaves sign their cards, and then
Tino went to the canp at 1-1:30 p.m to get his record books of
"hours" and "boxes." Before their arrival, Tino fixed the tine
cards and checks. At 4:00 p.m, Enio, Horentine, Roberto, Ranon
and Arturo arrived. According to Tino and worker Lorenzo Magana,
who was wi th Espinosa, Pineda told Tino that they had cone for
their checks and tine cards, saying that they did not want to
work anynore. According to Pineda s testinony, Enio went to tal k
wth Tino for a clarification of their job status, considering
the fact they had been stopped twice. PFineda testified that Tino
just handed themtheir cards w thout any conversati on.

Turning ny attention initially to Section 11(h) of the
Gonpl ai nt, Ranon Ramrez testified that Tino interrogated hi m
regardi ng the Del ano neeting, asking himwhat it had been about
and how nany attended. | credit Ramrez' version of this
conversation wth Espinosa. Qearly, this kind of conduct on the
part of a supervisor interferes with enpl oyee rights set out in
Section 1152 of the Act and thereby violates Section 1153 (a) of
the Act.

Bust os, who was tal king to Macl avio when P neda and
Ramrez arri ved.
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Ramrez also testified that Tino on nore than one
occasion told the workers that it was not to their benefit to
join the Whion because they woul d need sonet hing and he woul d not
offer themanything (11(j)) . This statenent was corroborated by
General (ounsel witness Felipe Garcia, who stated that Tino tol d
workers after the fight, that those who wanted to continue to
work should not be with any union. | credit the testinony of
these enpl oyee w tnesses. The statenents by Espi nosa threat ened
t hose who supported the Union with economc reprisal in volation
of Section 1153(a) of the Act.

Before proceeding further, | nust address a credibility
problem| encountered wth wtness Tino Espinosa. Uhder cross-
examnation by General Counsel, Espinosa was asked a series of
questions regarding the pre-el ection canpai gn. Espinosa cl ai ned
not to know the choices in the el ection or what union the
organi zers represented. Further, he did not know the nane of the
union. He also stated on two occasions that he did not know how
the Gonpany felt about the Lhion. It is hard for me to believe
any of his responses to these questions. onsidering the fact
that Espi nosa worked for Respondent since 1966, through the vio-
lent strike of 1973, his not recognizing the nane "UAW or not
know ng the Conpany's position necessarily colors all of his
testinony, diluting nost of its believability. | find that he

becanme aware in Septenber that certai n nenbers

-118-



of his crew supported the UFW and he questioned them about
their union activities. As previously found, he threatened them
wth | oss of enpl oynent based on that support.

Turni ng now to Section 6(n)(4), an exanple of Tino's
verbal abuse and harassment was his telling enpl oyee Ranon
Ramrez that he did not want "Chavistas" in his crew He also
warned Ramrez and ot hers about signing cards when organi zers
cane to the field. The credited testinony of Ramrez regardi ng
"Chavi stas" establishes a basic violation of Section 1153(a) of
the Act, having a natural tendency of interfering wth and
di scour agi ng enpl oyees fromi nvol vi ng t hensel ves in
organi zational activities.

Al so under consideration in Section 6(n) (4) are the
remarks by second foreman Macl avi o Espinosa to Ranon Ramirez in
the former's house. Ramrez testified that Macl avio ejected him
fromthe garage, threatening himw th bodily harmbecause he was
a "Chavista." It is necessary to examne Maclavio's duties in
order to determne whether these remarks were delivered by a
supervi sor or rank-and-file enployee. Hs duties are not unlike
other second forenen or helpers at Quinarra. A though Ranon
Ramrez testified that he is in charge of half the crew that
assertion went uncorroborated. In fact, enpl oyee Felipe Garcia
testified that the crewwas not split. A though Macl avi o earns
$.12 nore per hour, he has no authority to make i ndependent

decisions of any inport. He teaches the peopl e,
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hel ps and corrects them noves water, brings ice and hel ps Ti no nove
peopl e to new | ocations. Mcl avi o assunes nore responsi bility when Tino
occasional ly | eaves the crew but supervisor Cecil Gaves is ultimately
responsi ble for the crewin these situations. Thus, Mcl avio does not
possess supervisory authority. Under these circunstances, his statenent
to Ramrez takes on no nore significance than a statenent by any fell ow
enpl oyee and does not violate Section 1153(a) of the Act.

Sections 6(n)(1) and (2) concern the apparent statenents of
Espi nosa excl udi ng these all eged di scrimnatees fromthe | abor canp and
denying themfood. Robert Ruiz was the only witness testifying that Tino
denied themfood. The group then noved to a notel. Ruiz' testinony
regarding this incident was filled wth inconsistencies. He initially
clainmed the statenent occurred 4-5 days after the Delano neeting. He
then placed it sonme two weeks after their support for the Uhi on began
(approxi mately Septenber 28). He also testified that it occurred 5 days
before the fight, or around Septenber 12. Because of these
I nconsi stencies and the fact it was uncorroborated by any ot her w tness,
| do not credit his version of these events. 1 therefore dismss
Sections 6(n)(1) and (2) of the Conplaint.

As for Section 6(n)(3), Ranon Ramrez testified that after he
began supporting the Uhion, he often was sent to finish other workers'

rows. Enio Pineda testified that
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Ti no checked boxes nore often, insisting that they weigh all
their boxes after their UFWsupport began. Robert Ruiz testified
that carts for taking boxes fromthe fields no | onger were nade
avail abl e to those who supported the UFW However, Respondent

enpl oyee w tnesses Abel Jaramllo, Raul Castro and Andres Bustos
all testified that carts were not al ways avail abl e. These

w tnesses testified that they often waited for carts or carried
boxes out of the field. General (ounsel wtness Pedro \era,
while testifying wth regard to another violation, stated that
Quinarra had a policy of having workers weigh all boxes.

Thus, these practices which General Gounsel alleges to
be unfair |abor practices appear to be Conpany-w de tasks and
hazards incidental to the picking operation. As such, they are
not violations of the Act. | therefore dismss Section 6(n)(3)
of the Conpl aint.

Gonsi derabl e testinony was offered in connection wth
the fight between P neda and Tino Espinosa (Section 11 (K)).
According to the credited testinony of Respondent w tness Loui sa
Garcia, Pineda entered the area of the canp too fast, raising "a
lot of dust."® Espinosa approached Pineda, telling himthat he
was endangering lives. PFineda did not appreciate Espi nosa
asserting his authority, and he told himso. Both nen had been

drinking. A fewmnute fight

~ “Ms. Garciatestified that she was "scared" that they
were going to kill her child with their car.
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ensued. Espinosa s son dlbert and daughter were invol ved. The
P neda group then was escorted fromthe canp by police. Because |
amunabl e to find any connection between this fight and the R neda
group's Lhion activities, | find it unnecessary to pinpoint the
actual phrase or bl owthat touched off the fight. Both nen were
operating under the influence of sone al cohol. Both nen becane
very territorial. Admttedly, Tino told the group that they woul d
never get work again. However, the enotions at that point were run-
ni ng hi gh because of the fight, not because of Uhion invol venent .
Thus, finding no connection between the fight and the
A neda group's support of the UFW | dismss Section 11(k) of the
Gonpl aint. See Pl easant Valley \Vegetable Go-op, 4 ALRB 11 (1978) .

| turn next to Section 6(m), concerning the alleged
discrimnatory discharge of Enio P neda Ramrez, F orentine Andaya,
Ranon Ramrez, Roberto Ruiz and Arturo Montes. Al these workers
signed union authorization cards in Septenber. Al attended the UFW
neeting at Delano. Tino Espinosa questioned Ranon Ramrez about
that neeting. The nanmed individual s passed out Lhion |eafl ets and
buttons, while wearing buttons on a daily basis. Also, | have found
that Tino Espinosa interrogated enpl oyees regarding their UFW
support and threatened themw th possible loss of job if they joined

the Lhion. Tino also admtted that after the fight he was
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nervous around Enio A neda, not wanting himin the crew
because of the fight.

Followi ng the Saturday fight, the Pineda group returned
to the fields on Mnday, Septenber 19. They were del ayed in
starting work that day. dearly, Tino was not delighted to see

themreturn. He called Pineda "shanel ess.” Uhion organi zer
Bobbi e de | a Qruz spoke w th supervisor G aves before they were
pl aced. The nen then worked t hrough Vdnesday w thout i ncident.
They did not appear for work on Thursday. Wen they reappeared
on Friday, they again were told to wait for Conpany approval .
They decided to leave. They then returned to the fields and were
of fered work by Macl avio Espinosa. They told Macl avi o they were
not interested in work. That nessage was | ater conveyed to Tino,
who got their tine cards in order. Wen they visited Tino | ater
in the afternoon, with very little conversation, they asked for
their tine and checks.

These enpl oyees chose to | eave the crew on Sept enber
23. Inlight of the aninosity he felt toward these workers, Tino
clearly nmay have contenpl ated di schargi ng themat sone point.
However, work still renained available to them The worki ng
conditions had not been dramatically altered. A nost, their
starting was del ayed twice wthout |oss in pay during the | ast
week they worked. They apparently decided to work el sewhere. In

these circunstances, | find General Gounsel has failed to sustain

hi s burden of
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establishing that the five naned individuals were discrimn-
atorily discharged. | therefore dismss Section 6(nm) of the
Conpl ai nt .

Finally, I turnto Section 6(1), the alleged di scharge of
Emterio Rodriguez and Juan Zapata R os. Those individuals were
closely allied wth the five workers in the R neda group. They
attended the Del ano neeting, hel ped organi ze for the Lhion and
often rode in PFineda's Rviera. Rodriguez also left the | abor canp
and shared a notel roomw th the other individuals in the P neda
gr oup.

Rodriguez and R os were picked up by the Immgration
Service on Septenber 9. Prior to their renoval, another enpl oyee
who |lived at the canp, Martha Chavez, had been pi cked up and
shortly thereafter returned to the canp. Mich worker specul ation
centered around whet her Martha Chavez' quick return coul d be
attributed to the UFWs intervening on her behal f. Mny w tnesses
t hroughout the hearing testified about runors that the UFWcoul d
get Uhi on nenbers rel eased fromthe Imigrati on Service.

R os and Rodriguez |ast worked Septenber 8, before
returning to the crewfor work on Septenber 17. They were stopped
by Tino and sent to Dave Sanley. Tino was aware that Sanl ey was
not hiring. Tino sent themto Stanley as new enpl oyees wi t hout
explaining that they were nenbers of the crew In effect, Tino's
silence caused their termnation.

Sanley testified that any enpl oyee coul d mss one

- 124-



week of work wthout reapplying for a job. |If an enpl oyee mssed
two weeks of work, he needed an excuse. dearly, being picked up
by the Immgration Service woul d have been a | egitimate excuse.
Sanley also stated that the non-hiring policy did not apply to
workers with such a legitinmate excuse. Stanley further stated
that if Ros and Rodriguez had not asked for work, then he woul d
not have stopped them
Furthernore, Tino testified that during tines when the

crewwas not hiring, he often secretly placed peopl e when regul ar
enpl oyees mssed work. A though Septenber 17 was a shorter than
usual workday, only 49 of the naxi mumcrew of 70 worked that day
(&X 33), Tino testified that the grape was very good that day.
O Friday, Septenber 16, Tino told the entire crewto cone
Saturday to pick Cal nerias. Espinosa said that the nuch | arger
Friday crew all woul d have worked had they appeared for work on
Sat ur day

In this case, Tino Espinosa took the opportunity to rid
his crew of two known Uhi on supporters by his stopping R os and
Rodriguez and sending themto see Dave S anley. Tino was aware of
thei r Uni on nenbership and i nvol venent in Uhion activities, their
association with the Fineda group, and the fact that they had been
rel eased by the Immgration Service. Tino could have put themto
work without consulting Stanley or sent a nessage to Sanl ey
regarding their enpl oynent 9 days earlier. However, he chose
nei ther course, anticipating that Stanley woul d reject them Such

conduct
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on Espinosa' s part violated Section 1153(a) and (c) of the Act.®

V. SECTIONS 6(0), 8, 11(c)

S even Hopcraft, UFWparal egal worker from August 28,
1975 to August 10, 1977, joined Lupe Zacarias' crew 168 between
August 17 and 20, while the crewwas drummng. Hopcraft was hired
as part of a group that included Luis Qovarrubias, Lorraine
Agt ang, Quadal upe Medina, Emly Qovarrubias and Irene Mllena. At
the tine of his hiring, Hopcraft testified that 10-15 peopl e
filled out enpl oyment cards for forenman Zacarias and joi ned the
crew

Fromthe outset of his enpl oynent, Hopcraft nade attenpts
to organi ze the crew speaking in favor of the UFWw th ot her
enpl oyees. Initially, he spoke guardedly, avoiding tal k in front
of supervisors. Wth the upcomng URWconvention at the end of
August, Hopcraft urged crew nenbers to attend. By August 26,
Hopcraft's Union activities becane nore visible. He and 15-25
other crew nenbers attended the UFWconvention in Fresno.

h August 29, John Murray wth an interpreter from

another crewvisited Zacarias crewin the fields. Awitten

®\ finding i s based on Espinosa's course of conduct. |
find it unnecessary to determne whet her Dave S anl ey asked
Espinosa to identify the two nmen who had been returned fromthe
1I:_rmrgration Service before or after Ros and Rodriguez |eft the
i el ds.
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docunent prepared by Sal Quinarra was read by the interpreter in
Spani sh, propagandi zing in favor of the Conpany. Mirray then
asked for questions. Luis Qovarrubi as asked whet her workers woul d
be fired for signing Lhion authorization cards. John Mirray said
"No" in English, while Lupe Zacarias stated i n Spani sh that "Those
who sign will conpletely lose their right to work with the
Conpany. " Hopcraft imrediately objected to Mirray about Zacari as'
translation. According to Lorraine Agtang, Mirray was upset, and
7-8 workers began yelling at both Mirray and Zacarias. Hurray
then told the crewthat there had been a mstranslation. Hopcraft
testified that the corrected version by Zacarias- was that "there
is no guarantee there will be work for you." Mirray stated that
the natter was straightened out by telling the workers that no one
woul d | ose their job regard ess how t hey vot ed.

Hopcraft then asked Mirray why after 20 years, during
an organi zational canpai gn, did the Conpany of fer nedical in-
surance. Mirray responded, "V¢ really don't want the Uhion here,
and we will do anything to keep it out." Hopcraft continued the
guestioni ng by asking Mirray why the ALRB was taking Quinmarra to
court for unfair |abor practices arising out of the 1975 el ecti on.
According to Hopcraft. Miurray became noticeably upset and accused
hi mof maki ng speeches for the Union. Mirray quickly sent the
crew back to work.

Curing that week, Hopcraft openly organi zed, passing out
buttons and Uhion leaflets. n Friday, Septenber 2, the
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crew noved fromdrummng into stripping. The 35 crew nenbers used
pl asti c buckets to pick everything that was not rotten after three
pi ckings. The workers dunped their buckets into a noving truck
which required themto wal k a di stance of as nuch as one-eighth of a
mle fromthe vines. Because the crew was not naking the hourly
wage, about 20 workers stopped working. In the crew s presence,
Hopcraft asked John Miurray for an hourly wage, trucks in the row and
better footing inthe rons. Mirray agreed to raising the per ton
price from$22.50 to $25.(30. However, he refused to pay an hourly
wage. Because Mbnday was Labor Day, Murray told the workers to
return on Tuesday, Septenber 6.

nly 13 workers returned on Tuesday. On Septenber 7, 7
workers appeared. By Septenber 9, the crew had only 6 workers. ®
O that day, Qdelia Rodriguez, forner URWparal egal worker, applied
for work wth Zacarias' crew, wearing a UFWbutton on her shirt.
Hopcraft presented her to Zacarias. Lupe said that he had orders not
to hire. Qlelia asked Zacarias how many were in the crew He told
her there were 7. He also nentioned to Hopcraft and others that the
crew now had to work until 2:30-3:00 p. m each day, rather than

quitting at 11:00-12:00.%

_ ®The size of the crew dropped to 3 on Septenber 12, and
renai ned at that |evel or bel ow through Septenber 30.

®tppcraft testified that subsequent to Lupe's statenent,
the crew never worked as late as 2: 30.
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O or about Septenber 21, Zacarias' snall crew nerged
wth the crews of Innocencio Gajeda and Joe Quinarra Jr.
According to Hopcraft, the conbi ned crews approached 40, wth 90-
92%of them having signed Uhi on aut hori zation cards. Hopcraft
testified that all but one of Gaeda s crew wore Uhion buttons
and were Uhi on supporters, while nost of Joe Jr.'s crew vocally
supported the Uhion.

Initially, I wll turn ny attention to the anti-Uhion
remar ks spoken by Conpany personnel on August 29. There is no
conflict in the testinony of all wtnesses that Lupe Zacarias, in
translating a response to a question stated that "those who sign
wll conpletely lose their right to work with the Conpany."
Hopcraft credits John Mirray with disclaimng that notion in
English prior to Zacarias incorrect translation. Lorraine Agtang
testified that 7-8 workers imedi atel y protested about the
translation. Al wtnesses al so agree that Mirray finally
corrected the msstatenent.

Thus, the only question that renains i s whether the
statenent had a coercive effect on the approxi mately 40 crew
nenbers on August 29, A though there was an eventual correction
and -extensive discussion regarding the statenent, nost workers
apparent |y spoke only Spani sh and concei vably di d not under stand
sone of the discussion. (pjectively considering the chilling
effect of such a blatantly illegal remark delivered to 40 workers,
I find a violation of Section 1153(a) of the Act despite any

subsequent cl arification.
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Wile finding that Zacarias' msstatenent violated the
Act, | do not find that John Mirray's communi cations to enpl oyees
that day interfered with enpl oyee rights. In responding to
Hopcraft's question, Mirray stated, "Veé really don't want the Uhion

here, and we wll do anything to keep it out." Mirray in no way
threatened enpl oyees wth reprisal by this statenent. The statenent
was delivered in response to a provocative question posed by a pro-
Lhi on enpl oyee, and not in the context of other independent unfair
| abor practices. Uhder such circunstances, | find that Mirray's
remark did not violate Section 1153(a) of the Act.

A nore difficult question revol ves around determ ni ng
whet her O ew $68 was constructively di scharged on or about Septenber
3. General Counsel's nmain contentions inthis area are: (1) 6
workers were pai d bel ow the hourly wage for the week endi ng
Septenber 10; (2) John Murray did not tell the workers the Conpany
Intended to pay the hourly wage; (3) working conditions were
conpl etel y unacceptabl e for the workers to nake a decent wage; (4)
no other stripping crews experienced the depletion of Oew £63; and
(5) it is absurd for one foreman to supervi se 3 workers. General
Gounsel argues that working conditions were changed for discrimna-
tory reasons.

An examnation of these issues requires anal ysis of
Gonpany records. General (ounsel's contention regarding the 6

under pai d workers is incorrect. Al 6 were paid the
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m ni mum hour |y wage of $3,25 an hour.® Furthernore, Steve
Hopcraft's earnings at the Conpany exceeded the m ni num
hourly wage every week except one.®

A though John Mirray did not tell the workers on
Septenber 2 that the Gonpany had a policy to pay the mni num
hourly wage, he did agree to pay them$25 per ton rather than
$22.50. ontrary to General Counsel 's contentions, Mirray
encouraged workers to return on Septenber 6 at this higher rate.
However, the record is clear that he nade no concessions to the
workers regarding the positioning of the truck, which was |ater
pl aced in the vines.

General (ounsel further urges examnation of RX 31 to
denonstrate that no other stripping crew suffered the depl etion
of Gew #68. However, all other crews appearing in that exhibit

already were stripping by August 29. nly

o %General Qounsel apparent|y mscal cul ated the wage
by dividing the net wage by the nunber of hours worked rather
than using the gross anmount. The fol |l ow ng workers nade $3.25
an hour for the week ending Septenber 10: Rosie E Quznman, Luis
M Qovarrubias, Irene V. Mllena, Lupe M Fernandez, Emly
Govarrubi as and Lorrai ne Agtang (QCX 28).

®Hopcraft averaged the fol | owi ng hourly wages:

8/20/ 77 -- $3.50 9/10/ 88 -- $3.50 10/ 1/ 77 -- $4.00
8/27/ 77 -- $3.50 917/ 77 -- $3.50
9/3/77 -- $3.15 o/ 24/ 77 -- $4.10

®Throughout the hearing, there was testinony by
Conpany per sonnel regardi ng Respondent's policy to pay the
m ni mum hourly wage when not earned at the piece rate. A though
| stop short of nmaking a finding that workers commonly knew of
this practice, | note that many workers wth past experience
working for the Gonpany necessarily nust have been aware of such

a policy.
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Qew #68 transferred from drummng to stripping on Septenber 2.
This conparison in itself does not denonstrate a pattern of
di scrimnation.®
Regardi ng General Gounsel's argunent that it is absurd to think the
Gonpany woul d have Zacarias supervi se 3 workers, examnation of RX 29 shows
that he did just that in 1976, a year when no organi zati onal activity
occurred. A though the policy may seemfoolish, | amunable to infer
discrimnatory noti ve fromRespondent's use of foreman Zacari as.
Furthernmore, Steve Hopcraft testified that a very
pr o- Lhi on at nospher e devel oped fromthe Conpany's conbining the 3
stripping crews. Qew 68 s Uhion supporters joined Gajedo s crew,
all but one of whomwore Uhion buttons, and Joe Quinarra' s very vocal
pro-Uhion crew Qdearly, many nore nenbers of Grew #68 coul d have el ect ed
tojoin the stripping operati ons on Septenber 6.
Thus, all these argunments regarding the constructive di scharge of
Qew £68 fail to establish a discrimnatory notive. General Gounsel has

failed to sustain his burden of proof. Therefore, | dismss Section 6(0) of

the Conpl ai nt,

I'n the sane |ight, Respondent's urging a conparison of Qew #68' s
1975, 1976 and 1977 daily field | abor tickets provides little assistance.
A though Lupe Zacarias' crew dimnished in size when it began stripping all 3
years, the job classification code al so shows that additional jobs, not
performed in 1977, preceded stripping in 1975 and 1976 (QCX 27, RX 29, 31, 32).
Thus, an inference cannot be drawn fromthe records al one.
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Fnally, I turn to Section 8 of the Conpl ai nt concerni ng
(del i a Rodriguez’ application for work on Septenber 9. Both
Mirray and Zacarias testified that the crew was frozen on
Septenber 2. dearly no worker was hired during the stripping
operation (Q2X 28). Even though Zacarias nentioned the
possibility that the few renai ning workers woul d have to work
| onger hours, that possibility never naterialized. | find that
Qdel i a Rodriguez applied for work at a tine when the crew was not
hiring. A though she wore a Uhion button, | find that Zacarias
did not hire her because John Murray had given hima "freeze"
order that was not discrimnatorily notivated. | therefore

dismss Section 3 of the Conpl ai nt.

W SECTION 6(p) -- 1,25,18,69 new 6

Eddi e Russel applied for work in late June w th Horace
"Cowboy" Hamlton's crew A though Hamlton coul d not place him
as a tractor driver, Russel's specialty, Horace gave Eddie a job
hoei ng weeds. After two days hoei ng weeds, Hamlton gave him
sone tractor work. Wthin two days of his hiring, Cowboy
Ham |l ton al so gave Russel's nephew, Tomd over, a. job hoei ng
weeds.

Russel testified that he drove a tractor for one nonth,
when Ham | t on approached hi mone day, aski ng whet her he had "seen
any strange cars." Hamlton told himnot to stop working if he

saw cars, but he should tell
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Ham | t on.

Russel recalls another conversation with Hamlton where
Horace told himthat Joe Quinarra said there woul d be a wage
freeze if the Union won and naybe a raise if the Uhion | ost.
Russel stated that Hamlton asked hi mabout his sentinents
regarding the Uhion, and Russel told himthat he was a Uhi on nan.
Russel added that he thought Quinarra would be a better place to
work with the Lhion. Hamlton told himthat every nman has his own
opi ni on.

O August 16, Hamlton told his weeders that Joe Quinarra
wanted themto cut grapes the next day, telling themto report to
supervi sor Hiubert Burkhead. Wen Russel and anot her wor ker
arrived at Burkhead' s crew the next norning, Burkhead sent them
to get clippers. Russel contends Burkhead rejected hi mbecause
he had no prior experience. Russel recalls returning to-
Hamlton's crewwth Qover for two nore hours of weedi ng before
their permanent |ayoff.%® Burkhead testified that Russel never
returned to his crewto work. However, on a few occasi ons, Russel
and anot her individual renmained in their car watching the crew

prior to work. The car then |left the area. Burkhead

®Russel testified that he left his nother's phone

nunber with Homlton in the event that nore tractor work becane
available. Hamlton in fact called Russel one nonth | ater and
left a message wth Russel's nmother. Russel said that his nother
did not tell him By the tine Russel again saw Hamlton, the
position was filled. At that tine, Russel did not ask for other
work. Hanmilton testified that he did not hire another tractor
driver until 1978.
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testified that no experi ence was necessary to cut juice
grapes or to drum

The resol ution of this allegation, along wth the
acconpanyi ng obj ections, centers solely on credibility. |
find Eddie Russel to be a particularly unbelievabl e w tness,
and | therefore credit little of his testinony.®

Ham | ton admts havi ng one conversation wth Russel about
the Lhion. Hamlton recal |l s tal king about troubles wth Chavez
inthe past. However, after Russel "out of the blue" declared
hinsel f to be a Lhion nan, Hamlton sent himand Tom @ over to
work for Burkhard when the weedi ng was conpl et ed on August 16,
Russel and Qover rejected this offer of continued enpl oynent.
| find that neither Russel nor dover were ever in fact
termnated or laid-off. | therefore dismss Section 6(p) of the

Gonpl ai nt .

X SECTIONS 6(q), 11 (n) , 11 (.b) , 11 (a)

Domingo Telles, Juan Carrera and Hector Carrera

joined Jose Chavez' crew at Respondent in April. As

®Russel had nunerous credibility problens. He tes-
tified that he worked a solid nonth driving tractor before the
"strange cars" conversation wth Hamlton. Gonpany payrol |
records indicate that he worked 16 days for the Conpany, 10-1/2—
weeding and only 5-1/2 tractor driving (RX 66). Further, Conpany
records fail to reveal the additional weeding he clained to have
done after August 16. Russel also stated that he never hoed
weeds in cotton, and that on August 16 he hoed in the pl um
orchard. According to Conpany records, all weeders in Hamlton's
crew worked in cotton on August 16 (RX 63-68).
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nenbers of the UFW they deci ded to organi ze the crew by

thensel ves. They talked to workers, solicited authorization card
signatures and distributed | eafl ets, © signs, bunper stickers and
buttons. By md-June, they had given away 6-7 bunper stickers to
crew nenbers. Domngo Telles recalls that after the first 4-5
stickers were placed on cars, wthin 2 hours, rmany had been

r enoved.

Domngo Telles rode to work in a car owed by Juan
Carrera. The bunper sticker on that car was renoved on two
occasions. Telles stated that the first bunper sticker appeared
to be scraped off with a knife.

At the end of August, Domngo, Juan and Hector attended
the UFWconvention in Fresno. Domingo had been sel ected by UFW
negoti ator JimDrake to give a speech at the convention. ™
Tell es asked all farnmworkers for help in wnning the Guinarra
el ection for the Uhion.

Fol I ow ng the convention, and shortly before the el ection,
Afred Quinarra visited Jose Chavez' crewto speak to the workers
and distribute literature. In the presence of workers, Dom ngo
accused Quinarra of lying. Juan Carrera tore up the leaflet and
threwit at Qiinarra’ s feet, telling himhe wanted the truth, not
false promses. Quinarra told Carrera that he was crazy and did

not have to

“I'n fact, foreman Chavez testified that the only crew
wor kers he ever saw passing out Uhion literature were Domngo
Tel l es and Juan Carrera.

QX 21 pictures Tell es addressing the convention. A
copy of this leaflet later came into foreman Chavez' possession.
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listen if he objected.

During Quinarra' s visit, Domngo had approxi mately 12
UFWbuttons on his straw hat and 7 on his shirt. Wen Qiinarra
saw him he gave Telles a thunbs down sign. Chavez told Telles
he | ooked |ike a clown. Domngo responded that he could do as
he w shed wth his own hat. Telles recalls many occasi ons where
Chavez would ridicule himfor the Unhion buttons on his hat.

Wien Quinarra | eft, forenan Chavez reproached them
aski ng themwhy they had done that. Wile talking to a group of
4-5 workers, Chavez said the boss was going to get angry and
bring in nachines. Chavez al so stated that people were going to
| ose work. Telles argued wth himthat the grower coul d not
bring in nachines. Chavez suggested that he do sonething for
his own children, not others.

Telles testified that 2-3 days before the el ection, a
najority of the crewwas wearing Uhion buttons. At that tine,
wor ker Marcel | o Gal van, who rode to work with Antoni o Gsel | eda,
was standing near Gselleda' s car. Telles had put a bunper sticker
on Antonio's car, which had been defaced. Second forenan Jose
Marti nez approached and asked Antoni o what had happened to the
bunper sticker. Another worker, Luis, said that he did not know
who it bothered. Martinez, according to Gal van's testi nony,

ri pped and cl aned of f the bunper sticker.
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Telles and the Carreras worked with the crew through the
m d- Gct ober grape picking. The crewwas then laid-off. Uoon
leaving the crew, Telles |eft his phone nunber wth forenan
Chavez. (Chavez told themhe would call. A though they did not
receive a call, Telles and the Carreras attenpted to rejoin the
crewfor pruning in late Decenber. Hector called Chavez by phone
on Tuesday or Vednesday, Decenber 21 or 22. Chavez told him
there woul d be work, and he should call again on Friday. Wen
Hector call ed, Chavez inquired whether he was | ooking for a job
for Juan and Domngo al so. Wen Hector responded in the
affirmati ve, Chavez said there was no work.

Shortly after the phone call, Juan and Domingo visited
Chavez inthe fields. They testified that they saw nany new faces
inthe crew They again were refused work. Subsequently, Juan and
Domngo went to Chavez’ house and received the same answer. n
April 19, 1978, Hector tel ephoned Chavez asking for work. Jose
i nforned Hector that he had too nmany peopl e, but Chavez encouraged
Hector to call again. Hector testified that he tel ephoned Chavez
one tine nore wth the sane results.

Respondent contends that Domngo, Juan and Hector
voluntarily left the crewin Cctober. Wen they reapplied for
work, the crew had its naxi mumconplinent of workers. Respondent
further disclains any responsibility for acts of second forenan

Jose Martinez because he is not a
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supervi sor as defined by the Act. Further, any conversations
Chavez nmay have had w th enpl oyees regardi ng bringi ng i n machi nery
did not discourage crew nenbers fromjoining the Uhion.

There is no dispute that Domngo Tell es and Juan and Hect or
Carrera were extrenely active in organi zing the crew According to
foreman Chavez, they nmay have been the only crew nenbers invol ved
in organi zational activities. Furthernore, Chavez was aware that
Tel | es had been sel ected to speak to the UFWconventi on.

Domngo' s picture, was promnently displayed in a Union | eafl et
that was distributed to Chavez’ crew (GCX 21). (havez testified
that he had saved a copy of the handout.

Furthernore, there is no dispute that Domngo, Juan and
Hector affixed bunper stickers to crewcars and the stickers |ater
were defaced. n one such occasi on, enpl oyee Marcel l o Gal van
testified that second forenman Jose Martinez, 2-3 days before the
election and in the presence of 2-3 workers, clawed and ripped a
bunper sticker off the car owned by Antonio Gsellada. ” However,
Martinez serves the crew as a second foreman or hel per and
possesses no particular duties that would vault himinto
supervisory status. Hs duties include placing the people in rows

and then checking to see that they | eave no grapes behind. |f

“Martinez provided the explanation that he nerely
pulled off alittle corner that was already torn. | find
Martinez housekeepi ng version quite incredible.
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grapes are left, Martinez wll report it to Chavez or correct the
workers hinself. He does not hire or fire enpl oyees, and no

evi dence was presented to establish that he coul d effectively
recormend | ayoffs or termnations. He exercises no i ndependent

judgnent. See An ton Caratan and Sons, supra. | therefore find

Martinez not to be a supervisor as defined by Section 1140.4(j) of
the Act, and | therefore dismss Section 11(b) of the Conplaint.
A few days before the el ection, Alfred Quimarra spoke to
the crew and distributed G2X 8, which was signed by President Sal
Qi narra. Apparently, beginning on or about July 20, forenen and
supervisors had distributed this leaflet. General Counsel alleges
that the leaflet contained a threat of economc reprisal for
signing an authorization card and made a promse of benefit by
soliciting enpl oyee grievances during an organi zational canpai gn. ™
The Board has consi dered the preci se | anguage, "refuse to
sign a Uhion authorization card and avoid a | ot of unnecessary
turnoil," finding that it contains no threat of reprisal. Ml -Pak
Ranches, 4 ALRB Nb. 78 (1978), citing NLRB v. G ssel Packing .,

395 US 575 (1969).

"The foll owing sentence relates to the threat of
economc reprisal: Refuse to sign a Lhion card and avoid a | ot
of unnecessary turnoil. The follow ng sentences relate to the
promse of benefit: Qur conpany does not want or need a union.
The Corrpan?/ stands ready to deal wth each and every enpl oyee
i ndi vidual [y, to hear his or her problens, to seek and
i npl enent sol uti ons whenever feasi bl e.
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The second part of the letter presents a different
situation. Respondent clearly states that "Qur Conpany does
not want or need a union." In the very next sentence, it tells
enpl oyees, "The CGonpany stands ready to deal wth each and
every enpl oyee individually, to hear his or her problens, to

seek and inpl enent sol uti ons whenever feasible." (enphasis

added). In essence, Respondent, facing an organizational drive
by the UFW solicited grievances which carried an inplied
promse that the grievances woul d be renedi ed. Such conduct
violates Section 1153(a) of the Act. See Associated MIIs
Inc., 190 NLRB 113 (1971); TomWod Pontiac, Inc., 179 NLRB 581

(1969); Swft Produce, Inc., 203 NLRB 360 (1973).

During Alfred Giimarra’' s visit to Jose Chavez' crew all

W tnesses testified that Juan Carrera tore up the Conpany
leaflet and threwit at Quinarra’ s feet, informng Alfred of
his di spleasure with the Gonpany's fal se promses. According
to Telles' credited testinony, he accused Quinarra of |ying.
Quinarra flashed Telles a "thunbs down" sign, and Chavez
criticized himfor looking like a clown with all his UFW
buttons on his hat. After Quinarra left, Chavez criticized
themin the presence of other workers, ™ telling themthat the

boss was going to get

A though Telles and Juan Carrera pl aced enpl oyee
Arturo Najera in this group, Najera does not recall the
incident. Both Telles and Carrera were particul arly be-
lievable wtnesses. | therefore credit their testinony that
l(h;avez addressed a smal | group of workers when Quinarra
eft.
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angry and bring in nmachi nes and peopl e were going to | ose work.

A though Chavez did not renenber the specific conversation, he
recal | ed nentioni ng nachinery replacing workers in an idle
conversation that had nothing to do wth people joining the
Lhion. | credit the testinony of Juan and Domngo, finding that
(havez threatened themw th | oss of enpl oynent through the use of
nachinery if the Conpany bosses becane angered over these
workers' Uhion activities. Such a threat clearly violates Section
1153(a) of the Act absent any facts show ng the econom c

necessity of such a prediction. Akitono Nursery, supra.

| finally turn to the issue of Chavez' alleged refusal to
re-enpl oy Domngo, Juan and Hector. | credit the workers'
testinony that they applied for work on three occasi ons begi nni ng
on or about Decenber 21 or 22. | further find that they reapplied
again in April, 1978. Respondent contends that the crew was
frozen at 21 for the pruning operations. However, crew
supervi sor Paul GQoya admtted that the crewwas not frozen at 21
during the pruning. He conceded that 5 nore enpl oyees were in
fact added to the crew during pruni ng.

General (ounsel has made out a convi nci ng case of
discrimnation. There is no conflict of testinony that Dom ngo,
Juan and Hector were perhaps the only workers to organi ze the
crew Their activities were extensive and very visible, Chavez

was very aware of their organizational
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activities and the fact that Telles addressed the UFW
convention. Chavez expressed his displeasure to themon nore
t han one occasi on and threatened themw th | oss of enpl oynent
t hrough nechani zation if they continued to anger A fred
Quinarra. Wen these workers left the crew, Chavez tol d them
he woul d tel ephone them They persistently attenpted to get
work in Decenber, 1977 and April, 1978, Chavez refused to
rehire themduring a period when the crew was not frozen.
Chavez seized the opportunity of ridding his crewof its
staunchest Union supporters. He refused to rehire them because
of their Whion activities in violation of Section 1153 (a) and

(c) of the Act.

Y. SECTIONS 7, 10(b), 11 (g) —14,41

Everado "Lal 0" Saldana, an organizer wth the UFWin
1977, visited Manual Del Canpo S.'s crew at |unch tine on
Septenber 1. Wile workers in clusters sat under the vines,
Del Canpo ate his lunch in his pick-up truck whi ch was parked
approxi matel y 10-15 feet fromthe workers. Wile Sal dana tal ked
to the workers, Del Canpo got out of his pick-up and
interrupted the organizer. Saldana testified that Del Canpo
told them "Boys you do not have to sign." Wile Sal dana noved
to a second group of workers, Del Canpo told themthat "Chavez'
union was not for the benefit of the workers." Sal dana
attenpted to tell the workers that the Uhion hel ped

undocunent ed wor kers, but
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Del Canpo interrupted. Saldana told Del Canpo that he shoul d
not interrupt the organizer.

O Septenber 6, crew enpl oyee Jesus Perez asked Del Canpo
for work for friends. Del Canpo responded, "Yes, but are they
(havi stas?" Perez told himhe did not think they were Chavi st as.
Wien they arrived for work, new workers Teodol o Otega and
Enri que Aboytes, upon bei ng questioned by Del Canpo, deni ed bei ng
nenbers of the UPW The new group started to work with their
hands whil e Jesus Perez went to town for sone grape knives. The
new enpl oyees were then asked by Del Canpo to fill out enpl oynent
cards. Del Canpo then handed the cards to superintendent Roy
Koenig. Del Canpo then stopped the work of these new enpl oyees,
telling themthat they may not be able to work because the
Gonpany did not want to hire new peopl e who mght be "Chavistas."

Wien Perez returned wth the knives, Del Canpo told him
that his friends had to wait because they mght belong to the
Lhion. Del CGanpo told Perez that the owers of the Conpany and
his supervisor Roy Koenig did not want to hire new people for
that reason.

Del Canpo's version of the Septenber 1 incident is that
he approached the organi zer and workers 5 mnutes before the
| unch period ended. Del Canpo, a foreman w th Respondent since
1953, testified that he said, "Wioever wants to sign with the
LUhi on go ahead and those who don't
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tell the organi zers they don't because we've got to get going."
Del Canpo also said he told workers that day that, "It was true
they could fix Immgration because the Teansters couldn't."

Del Canpo, admtting he listened to conversations, further
testified that he overheard Saldana's attenpts to obtai n signed
aut hori zation cards fromthe workers that day. He said that

Sal dana, during the entire hal f-hour, was insisting too nuch
about getting signatures. "By the tinme | said to sign etc.,
workers weren't saying anything, workers were | ooki ng down as
if they were tired."

Thus, by his own admssion, Del Canpo surveilled
Saldana's neeting with workers on Septenber 1. He admts
telling workers to sign or not sign authorization cards during
a tinme when he had no right to participate in those
conversations. He further admts nentioning the UFWs
attenpts to hel p undocurnent ed wor kers avoi d deportati on.

| credit the renarks nmade by enpl oyees Perez, Qtega
and Aboytes regarding Del Canpo' s inquiring on Septenber 7
whet her they were "Chavistas.” | further credit Perez'
statenent that Del Canpo said the Conpany owners and Roy Koenig
did not want new peopl e because they mght bel ong to the Uhion.
| further credit organi zer Sal dana's version of the Septenber 1
neet i ng.

To corroborate Del Canpo' s testinony, Respondent
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cal l ed crew worker Javier Sal cedo, who testified that Del Canpo
on Septenber 1 said, "He who wants to sign, let himsign, he who
doesn't want to, that is his wll sothat they wll |eave so we
can work." Salcedo al so denied that Del Canpo told people not to
sign "because the Conpany woul d not give themany work if they
did sign and he [Del Canpo] did not like for themto sign."

Sal cedo' s decl aration, executed on Septenber 6, was
admtted into evidence (AQX 60). Inconsistent wth his
testinony, he stated that Del Canpo said, "Wen peopl e fromthe
Uhi on carme, we should just get out of our cars and go hide
ourselves inthe field" He further stated, "Today he told us to
tell the organizers that we didn't want anything to do with the
Lhion. He said that he didn't want any strikers there because he
was agai nst them He said | don't want people who are
huel gi stas. Then he said he woul d run out anyone who tal ked to
organi zers."

| find that Del Canpo, on Septenber 6 or 7, purporting to
speak for the Conpany owners and supervi sor Roy Koenig, practiced

adiscrimnatory hiring policy. He asked

" find that Sal cedo was i npeached by these prior
I nconsi stent statenments in his Septenber 5 declaration. Further,
pursuant to California Evidence Gode Section 1235, the prior
I nconsi stent statenents wll be admtted as substantive evi dence.
Wen the declaration (Q2X 60) was admtted i nto evi dence,
Respondent had an opportunity to recall Salcedo as a w tness.
Respondent chose not to recall himto explain or deny the prior
statenents. In the interests of justice, | dispense wth
requiring his further exam nati on.
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Jesus Perez whether his friends were "Chavistas.” Wen they
arrived at the field, in their presence, he agai n questioned
them Del Canpo | ater explained to themthat he was naki ng
themwait because of their possible affiliation wth the URW
Such conduct clearly violates Section 1153 (a) and (c) of the
Act.

Del Canpo further threatened enpl oyees with | oss of
enpl oynent for associating wth organizers. A ong wth other
threats in early Septenber, he told workers that the Conpany
woul d run organi zers out. Threatening an enpl oyee wth | oss
of enpl oynent for talking to union organi zers viol ates Section
1153(a) of the Act.

Finally, | find that Del Canpo interfered with
organi zer Saldana as he attenpted to get signed authorization
cards. By his own admssion, Del Canpo listened for one-half
hour, interrupting Saldana on at |east two occasions. Mst
basi c to enpl oyee rights guaranteed under Section 1152 is the
ability to neet privately wth organi zers outside the presence
of coercing Conpany forenen. Del Canpo's conduct on Sept enber
1 again violated Section 1153(a) of the Act.

Z SECTION9 -- 71

H pi di a Mesa worked for Respondent from 1974 to 1976.
In 1976, she picked wth her daughter Qara Qtega in Mcario

Pinson's crew. The early part of the season
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went snoothly. PFinson told themthey woul d have a job the
followng April. However, during that season, H pidia becane
dissatisfied wth the conditions at Pinson's | abor canp, where she
and her famly lived. Hpidia conplained to P nson about the
food. ® She al so conpl ai ned about the restroons being closed for
a long period of tine (2-3 weeks). The restroons were cl osed
during that tinme because the toilets were overflowing into the

ki t chen.

H pidia | odged her conplaints wth Fnson and the canp
cook, Antonia Mata. Mata recalls H pidia conplai ning about the
restroons and accusing Mata of being "snart." Mesa insisted that
Mat a denonstrate howthe toilets overflowed into the kitchen.
Portable toilets were used at the canp during the period. Hpidia
recall s Pinson and Mata conversing about her restroom conplaint,
w th A nson suggesting that "Mexicans could go outside in the
vi neyards .

In Septenber 1976, H pidia becane dissatisfied wth wages
and conplained to Sal Quinarra. Sal told her to | eave if she were
not satisfied. n Septenber 13, 1976, H pidia and A ara deci ded
to leave the crew (nh that day, P nson expressed his displ easure
about the UFW telling workers that he opposed the Uni on because

too much noney

“Hpidia Msa testified that after her food com
plaint, Pinson posted a sign in the dining hall suggesting
that those who were dissatisfied wth the food could eat in a
rest aurant .
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was paidtoit.

H pidia, her husband, and dara returned to the
Bakersfield area on July 18. Wthin a few days they applied
for work with Finson. Pinson refused themwork, telling
themthat he had no packers for them

Respondent' s defense to this allegation, expressed
through Fnson's testinony, is that Hpidia Msa never applied
for work in 1977. Respondent concedes that during the payroll
period ending July 20, 2 workers were added to the crew (QXX
49). PFinson testified that he woul d have hired them had they
asked for work.

Thus, the initial question to be determned i s whet her
Hpidia, Marcos and AQara applied for work with R nson in 1977.
| credit Bpidia s testinony. She was a very believabl e
W tness, who told her story wth considerabl e enotion. Pinson,
on the other hand, dismssed many of her statenents in a cursory
fashion. He denied ever hearing a conplaint fromher about the
restroons or the food. A though Antonia Mata denies that Mesa
conpl ai ned about the food, she concedes that she conpl ai ned
extensi vel y about the restroons. | credit Mesa' s testinony that
she al so conpl ai ned about the food.

Further, while R nson deni ed naki ng any statenents about
the UFW he admtted on cross-examnation that his brother's
house at one tine had been firebonbed by the UFW However, he
deni ed any feelings of aninosity towards the Union.
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| find that, prior to her leaving the crewin 1976,

H pi di a Mesa becane a persistent source of irritation to Pinson
w th her conplaints about the food and restroons at the | abor
canp. Mesa even insisted that Antonia Matta open the bat hr oons
and show her how the toilets flooded the kitchen. Her concerted
activities persisted wth her asking Sal Qi narra why the Conpany
did not pay hi gher wages.

Wth this background of attenpts to inprove working
conditions, Pinson decided not to rehire her or her famly in
1977. PRinson's testinony that she never reapplied is weak and
not believable. | therefore find that H pidia Mesa, Marcos Mesa
and dara Qtega were deni ed enpl oynent because of Hpidia' s

concerted activities in violation of Section 1153(a) of the Act.

AA  SECTION 10(a) -- 845,48

UFWor gani zer Leticia Hernandez visited Joe Quinarra
Jr.'s crewin Ducor on or about August 31. She asked hi mwhen
his crew started work, had lunch and when it quit. Quinarra tol d
her the crew began work at 6:30 a.m and ate lunch at 11:30 a. m
He told her he did not know when the crew woul d be quitting.

O Septenber 1, Hernandez returned to the crew at 6: 00
a.m, and began talking to workers who were waiting to begin
work. Joe Quinarra Jr. arrived at 6:15 and told
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everyone to go to work. Hernandez testified that a worker was
signing a card at the tine as Joe passed within three feet of

t he worker, |ooking over the worker's shoul der. Hernandez tol d
Quinarra that he had no right to be there. Joe responded that if
they didn't get back to work they could be fired, telling
Hernandez to shut up. The workers then nade their way into the
fields shortly before 6:30 a. m

Wien Hernandez returned that norning to the crew at
11: 00 a. m, she waited for the 11:30 lunch break. According
to Hernandez, Joe Jr. returned within 15 mnutes, telling
everyone to go back to work. Hernandez protested that it was
too early. Joe told her that the crew goes back when he
tells themto go back.

On Septenber 2, Leticia arrived at 6:00 a.m Joe again
arrived at 6:15 a.m, telling everyone to go to work.

The crewentered the fields at that tine.

Oh Saturday, Septenber 3, UFWorgani zer David Val | es
visited the crew Valles asked Joe Jr. when the [unch break was
schedul ed. Joe told him11:30 a m Wen Valles returned at
11: 30, he observed supervisor David Qough in the fields telling
workers to go hone. Valles questioned d ough, who referred him
to Joe Jr. Joe told himthat he was sendi ng the workers hone
because they wanted to go hone.

Hernandez testified that every day, three tines daily,
Joe woul d tell enpl oyees that if they signed authorization cards,

they could be fired; and if the Whion won, they woul d
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have | ess hours to work. The only enpl oyee witness in the crew
to testify, Jose Castaneda, nmade no nention of this alleged
threat. GCastaneda testified that on one occasion Quinarra called
hima "Chavista.” Castaneda also testified that he signed an
aut hori zation card in the fields when he assuned Joe Jr. was
present, Castaneda recalls three occasions when the crew yel |l ed
"Miva Chavez" at Joe Jr., who responded wth "Viva Quinarra.”
Castaneda al so stated that he was not consulted by Qui nmarra about
quitting early on Septenber 3.

Hernandez further testified that all of the approxinately
25 crew nenbers signed authorization cards. She further stated
that this problemof the crewnot being in the fields did not
occur often.

Joe Jr. testified that he changed the starting tine from
6:30 to 6:15 at the end of August because of enpl oyee requests
and the extrenely high afternoon tenperatures. Joe Jr. had
recei ved approval fromhis father, Alfred Quinarra, for starting
the crewearlier. Joe Jr. admtted that he had confrontations
wth Leticia Hernandez over the new starting tine and his calling
wor kers back to work after lunch. Joe Jr. nmaintained that he
al ways gave thema full 30-mnute [unch break. He further
testified that he attenpted to get stragglers started at 6:15
a.m on Septenber 1, having announced the new starting tine at

the end of the previous work day.
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Joe Jr. further testified that the workers were given
the option of working after 11:30 a.m on Septenber 3. Qut of
the 21-23 workers present that norning, only 5-7 renai ned.

Fromthe above-described events, General Gounsel
alleges interference with UFWaccess by altering nornmal worki ng
hours and threateni ng enpl oyees with | oss of enpl oyrent.
However, by her own adm ssion, organi zer Hernandez rarely
encountered a probl emof the crew not being present. In fact:
she was able to get all enpl oyees to sign authorization cards.
As to the threats she attributed to Joe Jr., her testinony went
uncor robor at ed. Because her statenents regarding the threats
seemgrossly exaggerated and the fact that no enpl oyee
testified about these alleged threats, | do not credit that
part of her testinony.

Twenty-two year old Joe Jr. supervised a group of
equal |y young nen. They often enjoyed friend y banter anong
thensel ves. The fact that the entire crew signed authorization
cards nust be acknow edged. Qearly, there did not exist an
at nosphere of fear in this particular crew

| find that General Qounsel did not sustain his
burden of proof. Therefore, | dismss Section 10 (a) of

the Gonpl ai nt.
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BB. SECTION 10(c) -- 36

O or about Septenber 8, URWorgani zer David Valles and a
UAWor gani zer from Canada vi sited Jose Liceaga s crew at
lunchtime. As they entered the fields in their car displaying a
UFWbunper sticker, they encountered Joe GQuinarra &., driving a
yellow Cadillac out of the fields. Quinarra stopped them asking
themwhat they wanted. They identified thensel ves as UFW
organi zers. Each organi zer wore an identification badge.

Qui marra asked themwhet her they had been there before. Wen
they responded affirmatively, he told themthey were only
supposed to cone one tine.

Joe Quinarra &. then nade a Uturn in his car and sat
wat ching while Valles and the other organi zer approached workers
comng out for lunch. Standing by his car, Quinarra asked
forenan Licaaga, in the presence of workers, whether these
organi zers previously had visited the crew The organi zers
attenpted to talk to workers who were eating their |unch under
the vines. Valles testified that the majority of workers sat in
the front row near the avenues where Quinmarra s Cadillac was
par ked.

Sone mnutes |ater, John Quinarra Jr. appeared, denandi ng
i dentification fromthe organi zers. ”” They again identified

t hensel ves. After sone di scussion, John Jr.

"alles testified that he had seen John Jr. 50-75 tines
front the 1973 stri ke through the 1975 season.
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told themthey could stay. Valles testified that only 5
mnutes renained in the lunch break. He also testified that
the workers were not responsive to the organi zers that day.
The acts of interference and surveillance by Joe S.
and the interrogation by John Jr. interfered with the UFW
organi zers. The organizers had a right to be in the fields.
However, they were subjected to identifying thensel ves and
arguing their positions to two high ranki ng Gonpany officials
in the presence of workers. The Quinarras' conduct on this
occasion interfered wth protected organi zati onal activities,
thus interfering wth basic Section 1152 rights. | therefore
find that this conduct violated Section 1153 (a) of the Act.

OC.  SECTION 10(d) -- 44

UFWor gani zer Josephina Hores frequently visited P ano
Padillo's crewduring early Septenber. On or about Septenber
9, at lunch tine, she was tal king to workers, when she noti ced
supervi sor John Mirray three rows away. She observed t he
wor kers fol l ow ng his novenents.

H ores approached Mirray and told himto | eave because
she was talking to the workers. Mirray, angry and upset, told
her to leave. Hores told himshe was a Uhi on organi zer and
had a right to be there. Mirray told her that she was on his

property. As the conversation
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intensified, Mirrray enotional ly used his hands. e hand hel d
grapes and the other a pair of clippers. HFHoras testified that
the crew of 75-90 sat under the vines 15-20 feet away fromthem
After this confrontation, Hores left the field.

Mirray testified that he was nad and upset because the
previously unidentified organi zer told himhe had no right to be
there. He denied using the clippers in a threateni ng nanner.

A though it appears that the confrontati on spontaneously
occurred, it did so in the presence of Padilla s crew at |unchtine.
The organi zer clearly had a right to talk to workers w t hout
"Gonpany interference at that tine. Athough Hores apparently
handl ed the situation in less than a dipl omati c way, Mirray's
respondi ng anger and his attenpt to oust the organi zer from the
fields interfered with the enpl oyees' organizational rights. |
therefore find that such conduct violated Section 1153(a) of the

Act. @

DD SECTI ON 10(e)

Juliana De Wi f, a nun and UFWvol unteer, on Septenber 10

®pbwever, | do not find that Mirray threatened
Hores with physical harm Wen the conversati on began, he had a
bunch of grapes in one hand and his clippers inthe other. As the
di scussi on progressed, he noved both hands w th consi derabl e
enotion. | credit Mirray's testinony that he in no way threat ened
the organi zer wth his clippers.
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and 11, began visiting Von Newhouse's crew at the B anco Ranch
prior to their going to work. The B anco | ocation serves as a
headquarters wth gas punps, barn, sone housing for workers and
an equi pnent yard. Newhouse, in a Conpany truck, picked up 6-10
workers fromthat |ocation on a daily basis.

Juliana testified that she encountered Newhouse nost
every day between Septenber 10 and Septenber 19. Each norning
prior to work, she distributed Uhion leaflets to irrigators and
tractor drivers. She testified that Newhouse's routine each day
i ncl uded parking his truck near the gas punp and | eani ng on the
shed waiting for the workers.

Juliana testified that while she tal ked with workers,
Newhouse al ways woul d cone over and stand cl ose to the group.
The first day it happened, Juliana told himthat he could not be
inthe area. However, the sane events occurred on subsequent
days. Juliana observed that workers woul d stop aski ng questions
about the Whi on when he approached. She al so recal | s Newhouse
asking workers for Lhion leaflets rather than asking her.

Newhouse deni ed ever comng cl oser than 50 feet away from
Juliana and the group. Another truck driver for Respondent,
WIliam Rormero, who filled his truck with gas each norning,
testified that he never observed Newhouse cl ose to the group.

However, Ronero admtted that he
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was not payi ng much attention to Newhouse, Juliana or the
wor ker s.

| find Juliana De WIf to be a nore believabl e w tness
t han Newhouse. Newhouse had great difficulty nmaki ng eye
contact wth the attorneys asking himquestions and wth ne. |
find that Juliana' s testinony establishes that Newhouse was
present for the purpose of surveilling her conversations wth
workers, thus violating Section 1153(a) of the Act. See
Tonooka Bros., supra. Konda Bros. 2 ALRB No. 34 (1976);
Trefethen Vineyards, 4 ALRB No. 19 (1978).

EE SECTI ON 10(f)

Josephi na H ores, UFWorgani zer, began visiting Jovita
Medina's crewin late Septenber. Flores testified that she
asked Medina on four occasi ons when the crew was taking | unch.
Medi na woul d sonetines tell her 12:00, and on occasi on,
Josephina woul d return to find the crew gone for the day.
Hores testified that she also had great difficulty findi ng
crews at the end of the day.

Foreperson Medina testified that she never tal ked to any
organi zers other than Cesar and R chard Chavez. She stated that
her crewnormally ate at 12: 00 unless they had only 30 nore
mnutes of work. In that case, no lunch break was taken. She
also testified that the crew recei ved new ranch assi gnnents on

an al nost daily basis.
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She recei ved orders fromJohn Mirray regardi ng when to stop the
crew and where to send the crewthe next day. Medina testified
that she personally left the fields at noon and often did not
know where the crew woul d work the next day. Wrkers tel ephoned
her later in the afternoon for that infornation.

General (ounsel has failed to sustain his burden of
proof. Fromexam nation of Josephina Hores testinony, no

case of discrimnation has been established. Al that is
reveal ed is that she sonetines mssed the crew at noon™

and had difficulty finding crews at the end of the day. In
no way can | infer discrimnatory notive fromher brief
encounters wth foreperson Medina. A though | do not believe
that Medi na never tal ked to organi zers, no violation of the
Act surfaces fromthese events. | thus dismss Section 10(f)
of the Conpl aint.

FF. SECTION 11(d) —21

Jose Castaneda worked in Joe Quinarra Jr.'s crewin
80 1977. Wiile the workers were del eafing, a nachine® cane

through the fields stripping | eaves off the canes. Castaneda

®As General Counsel witnesses David Valles and Seve
Hopcraft testified, piece work sonetines varied the | unch hour
from11: 00 to 12: Q0.

®Joe Quimarra Jr. testified that the machine regul arly
was used in the fields on various varieties of grapes.
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testified that Quinarra told a group of 10 workers that "if the
Lhi on won, hours woul d be cut, and nachi nes woul d take our
jobs." Qinarra recalled the conversation, but testified, "I
told themif the price of grapes didn't go up to the price of
| abor, then we'd have to nechani ze."
Froma reading of Quinarra's statenent, it is in-

teresting to note that it conceptually parallels Castaneda s
version. (onsidering the fact that the state-.nerit was nade
during the heated organi zational canpaign, it is likely that it
arose in connection wth a "union" discussion. Qinarra's
renmarks concerning the price of the grape keeping up with the
price of |abor covertly enphasized that the Conpany's profits
mght not be able to keep up with Union noney demands. He
clearly inplied that nachi nes woul d answer the increased price of
| abor probl em

Such a renmark, threatening | oss of job to nechani za-
tion due to a Uhion victory, seriously interferes wth enpl oyee
rights guaranteed by Section 1152 of the Act. | therefore find
the remark violates Section 1153(a) of the Act.

GG SECTION 11(f)

I n 1977, Ranon Espi nosa worked for Mictor Pinson's crew
and lived in that foreman's | abor canp. The second foreperson or
hel per in that crewwas Rosenmary Mata (a/k/a/ Maria Pinson),

Mictor Pinson's daughter.
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O Septenber 2 or 3, Ranon Espi nosa signed a UFW
authorization card. A that tine, Rosemary Mata commented to
himthat the cards neant nothing and that it was useless to
si gn.

O Septenber 7, at 5:00 a.m, the Immgration Service
pi cked up Espinosa at the labor canp and took himto
Bakersfield. That same day, Ranon Espi nosa was rel eased from
the Immgration Service and returned to the | abor canp. Uon
his return, Rosenary Mata asked Ranon why one of hi s conpani ons
had not been al so returned. Ranon told her that the friend had
not signed an authorization card. Ranon enphasi zed t hat
signing the card had gotten hi mrel eased.

The next day Rosermary Mata asked Ramon for the
papers he received fromthe Immgration Service in order to
show themto supervisor Paul CGoya. She and Goya cont act ed
John Quinarra Jr., who nade sone phone calls to determne why
Ranon Espi nosa had been rel eased so quickly. Ms. Mata cl ai med
her interest in the natter concerned an uncle of hers who had
difficulties wth Inmgration.

Ranon testified that he felt "real bad' when
Rosenmary Mata di sappeared with his papers because of the
possibility of the Inmgration Service returning. However, the
papers were returned wthin an hour.

Al though the conbi ned interest of Rosermary Mt a,

Paul Goya and John Quimarra Jr. in this particul ar
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enpl oyee's immgration status is curious, there is no evidence
that Ranmon Espinosa's rights guaranteed by Section 1152 were
interfered wth by Respondent. The Conpany's inquiries concerned
the source of Espinosa' s rel ease. Respondent in no way questi oned
himregarding his affiliation wth the thion. A nost, the

enpl oyee felt insecure for an hour or |ess because he did not
possess the docunents. Being di spossessed in that nanner does
not establish proof of an unfair |abor practice. | therefore

find that Respondent did not violate Section 1153(a) of the Act.

HH  SECTI ON 11(i)

Pedro Vera has packed on and off for Fhano Padillo' s crew
since 1963. During the |abor strike in the late 60s and again in
1973, Pedro Vera did not participate in any strike activities at
Respondent .

In late August, he attended the URWconvention in Fresno
and becane aware of the upcomng el ection. He came back fromthe
convention wth leaflets and buttons for distribution. He also
began wearing a Union button. In Septenber, he attended the UFW
neeting at 40 Acres for Quinarra enpl oyees, where he signed a
Uhi on petition being circul at ed.

O Septenber 21, the VWdnesday prior to the el ection,

Pedro was packing in the avenue, listening to the UFWradi o
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program Pedro coul d hear other radi os throughout the
fields playing this program Wile a well-known union
song pl ayed, ® John Mirray angrily approached Vera and
told himto turn off his radio. Pedro turned it down. Mirray
turned and wal ked a short distance away. He then returned
shouting for Vera to turn off the radio, protesting that it
was naking a lot of noise. Wera asked hi mwhy he was getting
SO angry, suggesting that Quinmarra put on its own radio
program Mirray then told him "You cause too nany probl ens.
Probably 1'mgoing to give you three days rest.”" Vera filed a
charge that day agai nst Mirray.

Both Muirray and Pano Padillo testified that Vera was
a very good packer and worker. Mirray contends that Vera
turned up the radi o vol une when Mirray told himto turn it
down. Mirray clained not to know any UFWsongs.

| credit Vera's version of the events. Mirray was
angered when he arrived at the field to find many radi os in
the avenue tuned to the UFWprogram After yelling at Vera,
he noved a short di stance anay and continued to hear the song
playing loudly. He decided to take his anger out on Vera.

Gonduct of that sort by a hi ghly-pl aced GConpany

supervisor seriously interferes wth an enpl oyee's Section

8everal witnesses testified that "Trabaj adores
Canpesi nos" (Q2X 14) was commonl y associated with the UFW
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1152 rights. Here Vera, who recently began supporting the Uhion,
was di scouraged by Mirray fromlistening to a UFWprogram
Further, Mirray's order was based on aninus towards the Uhion and
not connected wth any disruption of work. Mirray's testinony in
no way inplied that Vera was not doing his usual |y good packi ng
] ob.

| therefore find that Mirray's conduct viol ated

Section 1153(a) of the Act.

M. jections to the Hection

The el ection was hel d Septenber 26. The UFWTrecei ved 673
votes, no union received 900 votes, and there were 172
chal | enged bal l ots (RX 52).

The UFWfiled scores of objections, 92% of which
were set for hearing. The bul k of the objections were |itigated
during General (ounsel's presentation of the unfair |abor practice
part of the case.

The followng list covers, in chronological order, the
di sposition of nost objections. There will followa
di scussi on of the remaining objections along wth a

concl usi on.

%H ghty-two objections were set for hearing pursuant
tothe. Board' s Oder dated February 6, 1978. O April 4, 1978,
the Board ordered in part and denied in part Petitioner's Reguest
f;)r Review, setting 10 additional objections for hearing. (U
3
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A  bjections Litigated wth Unfair Labor
Practices or Dsmssed at Hearing

(hj ection #1
(1) D smssed under Conpl ai nt 86(p).
(2) Molation found under Conplaint 811(g). Manuel Del

Canpo &. interrogated new enpl oyees, asking them

whet her they were "Chavi stas. ™

(3) DO smssed —I| ack of evidence.
(4) D smssed —lack of evidence.®
(5) D smssed —I| ack of evidence.
(6) DO smssed —I ack of evidence.
(7) D smssed under Conpl ai nt 86(a).
(8) DO smssed —I ack of evidence.
(9) Dsmssed -- |ack of evidence.
(10) D smssed —I ack of evidence.
(11) Miolation found under Gonpl aint 811(n).
Jose (havez threatened enpl oyees wth bringing in
nachi nes to keep out the UFW
(12) D smssed —I ack of evidence.
(13) D smssed —I ack of evidence.
(14) Miolation found under Conplaint 811(g).
Manuel Del Canpo S. told enpl oyees that he woul d run

out Uhi on synpat hi zers.
(15) D smssed —I ack of evidence.

~ ®Those obj ections disnissed for |ack of evidence
were dismssed at the hearing upon representation by the
UFWthat it did not intend to present evidence.
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(16)
(17)
(18)
(19)
(20)
(21)

(24)
(25)
(26)

(29)
(30)
(31)
(32)
(33)
(34)
(35)
(36)

(37)
(38)

O smssed —I| ack of evidence.

O smssed —I ack of evidence.

O sm ssed under Conpl ai nt 86(p).

DO smssed —I ack of evidence.

O smssed —I ack of evi dence.

Mol ation found under Conpl ai nt 8§11(d).
Joe Quimarra Jr. threatened enpl oyees with | ess work if
t he Unhi on won the el ection.

O smssed —I| ack of evidence.

D sm ssed under Conpl ai nt 86(p).

Mol ation found under Conpl aint 811(a).
Gonpany |l eafl et (AQCX 8) solicited enpl oyee
grievances during organi zati onal canpai gn.
O smssed —I ack of evidence.

D smissed under Conpl aint 811 (b) .

D smssed under Conpl aint 811(1).

D sm ssed under Gonpl ai nt 86(n)(3).

O smssed —I ack of evidence.

D smissed under Conpl aint 811(b).

O smssed —insufficient evidence.

Mol ation found under Conpl ai nt 810(c).
Joe Quinarra Jr. surveilled workers in Jose Liceaga s
crew whil e they tal ked to UFWor gani zers,
O smssed —I| ack of evidence.

D smssed —I ack of evi dence.
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(41) Mol ation found under Conpl ai nt 810(b).
Manual Del Canpo S. interrupted and surveilled con-
versations between organi zers and wor kers.

(42) O smssed —Il ack of evidence.

(43) O smssed —I ack of evidence.

(44) Miolation found in part under Conpl ai nt 810(d).
John Miurray surveill ed conversations between workers
and an organi zer.

(45) D smissed under Conpl aint 810(a).

(46) DO smssed —I ack of evidence.

(47) D smssed —I ack of evidence.

(48) DOismssed —I ack of evidence.

(49) D smssed under Conpl ai nt 811(K).

(50) Molation found under Conpl ai nt 85(i).
Santana Soto discriininatorily refused to rehire the
Teresa Perez famly (7 discrimnatees).

(51) Molation found under Conpl ai nt 85(e).
Tony Myagishina discrimnatorily refused to rehire the
Rufina Garza famly (3 discrimnatees).

(52) O smssed —Iack of evidence.

(53) DO smssed under Conpl ai nt 86(Kk).

(54) D smssed —I ack of evidence.

(55) DO smssed under Conpl aint 86(n).

(56) D smssed under Conpl aint 86(f).

(57) O smssed under Conpl ai nt 85(c).
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(58)

(59)

(60)

(61)

(62)

(63)
(64)

(65)
(66)
(67)

Miolation found under Conpl ai nt 85(a).

Tony Myagishina and Sal Quinarra discrimnatorily
refused to hire the Rulalia Mares famly (3 discrim
| nat ees) .

Mol ation found under Conpl ai nt 85(g).

Tony Myagi shina and Sal Quinarra discrimnatorily
refused to hire the Lorenzo Gal van group (7 discrim
| nat ees) .

Miolation found under Conplaint 86(i).

Jose Liceaga discrimnatorily termnated the enpl oynent
of Jose Ganboa.

Viol ation found under Conpl ai nt 86(d).

Macari o Pinson, Sal Quinmarra and Dan Radovi ch
discrimnatorily termnated the enpl oynent of Jesus and
Maria | ni quez.

Viol ation found under Conpl ai nt 85(b).

Tony Myagishina discrimnatorily refused to hire
Al berto Aceves.

D sm ssed under Conpl ai nt 86(Q).

Mol ation found under Conplaint 85 (a).

Sal Quinarra and Tony Myagi shina discrimnatorily
refused to hire San Juana Mares. (.65}

D smssed under Conpl aint 86(n) (2).

DO smssed —I ack of evi dence.

D smssed —I ack of evi dence.
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(68)

(69)
(70)
(71)

(72)
(73)
(74)

(75)

(76)
(77)
(78)
(79)
(80)
(81)
(82)

Mol ation found under Conpl aint 86(1).
Tino Espinosa and Dave Stanley discrimnatorily
di scharged Ereteri o Rodriguez and Juan Zapata R os.
DO sm ssed under Conpl ai nt 86(p).
O smssed —I ack of evidence.
Mol ation found under Conpl ai nt 8§9.
Macario Pinson refused to hire Hpidia Mesa famly (3
di scri mnatees) because of their concerted activities
to inprove | abor canp conditions.
O smssed —I| ack of evidence.
O smssed —I ack of evidence.
Miolation found under Conplaint 86(j).
Cel so Domngo and Franci sco Chavez discrimnatorily
termnated the enpl oynent of Fidel Martinez.
Miolation found under Conpl ai nt 86(b).
John Murray and Piano Padillo discrimnatorily dis-
charged Gscar Carrillo.
D sm ssed under Conpl ai nt 86(c).
O smssed —I| ack of evidence.
O smssed —I| ack of evidence.
O smssed —I| ack of evidence.
O smssed —I| ack of evidence.
O smssed —I| ack of evidence.
Mol ation found under Conpl ai nt 85(d).
Santana Soto discrimnatorily refused to hire
M guel Ranos.
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New (j ection 3

(1) Dsmssed —lack of evidence.

(2) D smssed —I ack of evidence.

(3) D smssed —I ack of evidence.

(4) D smssed —I ack of evidence.

(5) See D scussion of Conplaint 885(a)(b)(e)(f)(g).

(6) D smssed under CGonpl ai nt 86(p) .

(7) Molation found under GConpl aint 86{d).
Macari o Pinson, in the presence of a URWorgani zer,
t hreat ened enpl oyees with [ oss of work if they renai ned
w th the organi zer rather than noving out into the
fields.

(8) Disnmissed under Conplaint 810 (a).

(9) DO smssed —I ack of evidence.

(10) D smssed —I ack of evidence.

B. The Renai ni ng (bj ections

(bj ection 22* alleges that on or about Septenber 8,
Respondent distributed a |eafl et (GQCX 23) threateni ng | oss of
present benefits, inplicitly promsing sal ary increases and

predicting that strikes are inevitable.

~ %Consi dering the cumul ative nature of the objections,
and havi ng found sufficient evidence to order the el ection set
asi de, ny discussion of these renai ning objections is purposefully

bri ef.
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Taken as a whole, ® the | eafl et |eaves the inpression that
enpl oyees woul d |l ose their present benefits if they selected the
UFW These statenents reasonably coul d be regarded by enpl oyees
as an inplied threat of a reduction in benefits if they
designated the Uhion as their collective bargaining
representative. Sportspal, Inc., 214 NLRB 917 (1974); NLRB v.

A ssel Packing (o., 395 US 575,618 (1969); The Geat Alantic
and Pacific Tea (o., 194 NLRB 774, 777-778 (1971).

(bjection 23 alleges that a Septenber 9 Conpany

leafl et (GCX 22) threatens workers with | oss of enpl oynent

if there is a strike® and threatens non-citizens with

®A portion of GX 23 reads as fol | ows:
Uhf ortunat el y, nmany enpl oyees mstakenly believe that if they
bring in aunion they wll autonatically get i medi ate wage
I ncreases and i nproverents in benefits. Nothing coul d be
further fromthe truth. Uder the |aw, wages and benefits
are frozen during negotiations between the union and the
conpany and negotiations can go -on for many nonths. Some of
the negotiations between growers in Delano and the UFWhave
been goi ng on over a year and one-half. Conpare this to
regul ar periodic salary increases you enjoy now w t hout
having to pay one cent for union dues. Mre inportantly,
even If an enpl oyer and a uni on reach an agreenment on a
contract, there 1s no guarantee that your salary and benefits
w |l be higher under the contract. Far fromrequiring any
i ncrease in wages and benefits, the | aw doesn't even require
an enpl oyer to keep in effect existing benefits if a union
cones in. Renenber, the UFWcan't even guarantee that the
benefits you pr esently enjoy Wil continue under a uni on
contract. Bargaining starts fromscratch.

%The fourth paragraph of the leaflet reads:

If you decided to strike, we have the right to repl ace
you pernmanently and hire sonmeone el se to take your job. Even
when the strike ended, you mght find that your job was taken
by soneone el se. This happened to nany peopl e in 1973.
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deportation. | find that Respondent’'s statenents contained in the
| eafl et are neither privileged comunications nor a correct

exposition of the aw Buddies Supernarkets, Inc. 192 NLRB 1004,

1011 (1971), but rather, veiled threats.

Taki ng i nto account the econom c dependence of enpl oyees on
thei r enpl oyer,® these statenents inpress ne as subtle
insinuations calculated to instill in the enpl oyees a sense of
fear that their participation in any strike called by the
Lhion in support of its denands would inevitably result in a
pernmanent | oss of jobs. It is nowsettled |aw that ' economc
strikers who unconditi onal I?/ apply for reinstatenent at a tine
when their positions are filled by permanent replacenents .

. renain enployees . . . [and] are entitled to full re-

I nst at ement upon the departure of repl acenents unl ess they
have in the neanti me acquired regul ar and substantially

equi val ent enpl oynent,' or the enpl oyer has | egitimate reasons
for his failure to offer full reinstatenent.® Thid.

(pbj ection 27 alleges that a pay increase and new nedi cal
i nsurance plan announced on April 15 interfered wth enpl oyee
rights in selecting a bargai ning representative. (bjection 28
alleges interference .through a 10£ per hour July wage i ncrease.
Dave Stanley testified that the nedical plan was instituted in part
to keep the work force non-union. Assumng arguendo that all
benefits were given wth that in mnd, | find that notivation not
to be inproper because the benefits were granted prior to the
commencenent of active organi zation anong Respondent's enpl oyees.

Mori ka Kuramura, supra.

¥NLRB v. G ssel, supra, 617.

®The Lai dl ow Qorporation, 171 NLRB No. 175 enf' d,
414 F2d 99 (C A 7,1969}, cert. denied 397 U S 920(1970).
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(pbj ections 39 and 40 relate to the pre-petition lists
| acki ng nanes of the entire crew of |abor contractor Manuel Del
Canpo Jr. Conpany admnistrator Ron Levis testified regarding his
conpilation of the list of enployees along with his efforts in
connection with the Del Canpo crew | find that the Enpl oyer
substantially conplied wth the provisions of Galifornia

Adm ni strative Code 823910 (See Henry Moreno, 3 ALRB No. 40

(1977)), providing the UPWw th an adequate i st.

C @nclusion

The Decision is replete wth serious unfair |abor
practi ces coomtted by Respondent. 28 enpl oyees who struck the
Gonpany in 1973 were refused enpl oynent in 1977 because of their
support for the UFW There were other discrimnatory di scharges,
threats, interference wth UFWorgani zers and surveil | ance of
enpl oyees' union activities. The cumulative effect of this
conduct adversely affected the enpl oyees' freedomof choice and
created an unheal thy environnent for conducting a fair el ection.

Therefore, the el ecti on shoul d be set asi de.

REMEDY

Havi ng found that Respondent engaged in certain unfair

| abor practices wthin the neani ng of Sections 1153(a)
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and (c) of the Act, | recormend that it cease and desist from
engagi ng in such conduct and that it take certain affirnative
action designed to effectuate the purposes of the Act. Having
found that Respondent unl awful |y di scharged and refused to hire
nurer ous Uhi on supporters, conduct which strikes at the heart of
the Act, | also recommend that Respondent be ordered to cease and
desist frominfringing i n any manner upon the rights guaranteed to
enpl oyees by Section 1152 of the Act. The serious infringenent of
enpl oyee rights in this case warrants a broad proscription agai nst
further violations of the Act.

General (ounsel and the URWurge appl yi ng ot her renedi es
i ncl udi ng a bargai ning order and expanded access. A di scussion of

t hese renedi es fol |l ows.

A The Bargai ning. Qder

The UWFWurges that | order Respondent to recogni ze and
bargain wth the UAWas representative of Quinarra s enpl oyees.
The UFWcontends that only a bargaining order will truly
effectuate the purposes of the Act in light of Respondent's
nunerous violations. The UFWfailed to offer any evidence at the
hearing to establish that it represented a majority of
Respondent ' s enpl oyees.

GQGven the failure to establish najority status, it can
be assuned that under the NLRA, only one situation nay give rise

to the renedy of a bargaining order. As the US
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Suprenme Gourt indicated in NL RB v. dssel Packing Go., Inc.,

supra., 613-614, a bargai ning order nmay be appropri ate
. . Wthout need of inquiry into majority status (of the
uni on) on the basis of cards or otherw se, in "exceptional"
cases nmarked by "outrageous" and "pervasi ve" unfai r | abor
practices. Such an order woul d be an appropriate renedy for
those practices, the court noted, if they are of "such a
nature that their coercive effects cannot be elimnated by
the application of traditional renedies, wth the result that
a fair and reliable el ection cannot be hel d.
(Ate omtted.)
Assum ng arguendo that the ALRB has authority to issue a renedial
bargai ni ng order as does the NLRB, an assunption pl aced i n serious
doubt by Section 1153(f) which, unlike the NLRA nakes it unlawf ul
to recogni ze, bargain wth, or sign a contract wth | abor
organi zations not certified pursuant to the Act, the question
remai ns as to whet her Respondent's conduct was SO egregious, SO
W despread, so destructive of its enployees' rights, as to warrant
a bargaining order as a necessarily appropriate renedy.

Wi le | have found that Respondent engaged in serious
unfair |abor practices for which a strong renedy is appropriate, |
do not believe that its conduct can be regarded as so exceptional,
outrageous, or pervasive as to require inposition of a bargaining
order, even in the event such a renedy is contenpl ated by the Act.
It appears that the unfair |abor practices can be renedi ed w t hout
resort to a bargaining order. Mst inportant, because the UFWhas

failed to prove that it represented a ngjority of enpl oyees, a
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bargai ning order may not truly reflect the desires of

Respondent ' s enpl oyees.

B. Increased Access

Both the General (ounsel and UFWurge that the UFWbe
granted additional access to Respondent's workers than is al |l owed
for by the Board's Access Rule. In viewof the nature of
Respondent' s unl awful conduct, | believe that additional access is

warranted. See Belridge Farns, supra., Dave Vél sh Conpany, supra.

Several types of expanded access are appropriate to hel p
restore the enpl oyees' protected rights, their confidence in the
law, and to undo the lingering effects of Respondent's pervasive
interference. First, during the four 30-day access periods
provi ded by regul ation, the UFWshall be permtted tw ce the nunber
of organi zers as is now allowed by the regulation. This noderate
i ncrease in the nunber of organi zers should neaningfully facilitate
the UPWs di ssipation of Respondent's m sconduct by al |l owi ng the
UFWto nake its presence felt nore easily anong the workers than
the regulation woul d provide. In addition, during these four
access periods, Respondent shall provide the UAWw t h enpl oyee
lists on a bi-nonthly basis, setting forth the infornation required
by Section 20310(a)(2) of the Board' s regulations. Such lists wll
be provi ded by Respondent wthout regard to the UPW's show ng of

i nterest.
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Further, Respondent wll allowthe UFWand its
representatives to neet wth Respondent’'s enpl oyees for two
periods of two hours each during work tine. The enpl oyees wl |
not be required to attend the neetings, but those who do attend
shall be paid either the appropriate hourly wage for the tine of
their attendance or the appropriate piece-rate basis, as
determned by the Regional Drector. Respondent shall be
obliged to provide the UPWspace on its property on which to
conduct the neetings, as determned by the Regional Drector,
and shal|l provide transportation for its workers to that site,
again without |oss of pay. Nbo supervisors or forenen shall be
present at the neeting. The UFWnay suggest when the neetings
shall be held and who shall attend themon its behal f, although
the Regional Drector shall seek to insure that the neetings do
not unduly interfere wth work requirenments. The presence of
UFWrepresent ati ves neeting wth enpl oyees during work-tine on
Respondent' s property shoul d al | evi ate sonme enpl oyee fears con-

cerning their right to engage in Section 1152 activity.

C Posting of Notices

It is also appropriate that a high-ranking official of
Respondent, acceptable to the Regional Drector, publicly read to
enpl oyees during work-tine the Notice to Enpl oyees that is
attached to this decision. The tinmes and pl aces of the readi ng

shal | be determned by the Regional Drector.
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After the Notice is read to enpl oyees, a Board agent

designated by the Regional Drector shall be given one hour

I n which to answer questions rai sed by the enpl oyees.

Respondent shal | be responsible to see that its enpl oyees are
brought together for this neeting. They shall be paid their nornal
rates for the tine spent away fromwork in order to attend the
readi ng of the Notice and the question-answer period. The Regi onal
Drector may determne, if appropriate, that because of peak season
enpl oynent that such a readi ng shoul d take pl ace bot h before and

after the peak season conmences.

D Bulletin Boards

Respondent shal | provide the UFWw th space on its
enpl oyees' bulletin boards at each of its various ranches for
the UFWto post organi zational notices and the |ike. The UFW
shall be entitled to post such notices during any and al |l of
the four periods it determnes to take access in the

appropri ate cal endar years.

E The Hection

As earlier noted, as | have determned that Respondent's

conduct interfered wth the Septenber 26, 1977 el ection, | am

recommendi ng that the el ection be set aside.
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CROER

Respondent Quinarra, its officers, agents, and
representatives shall:
A Cease and desist from

1. D scouragi ng nenbership of any of its
enpl oyees in the UFW or any other |abor organi zati on, by
unl awf ul Iy di scharging or refusing to rehire themor in any
ot her manner discrimnating agai nst enpl oyees in regard to their
hire or tenure of enploynent, or in regard to any termor
condition of enpl oynent, except as authorized by Section 1153
(c) of the Act.

2. Threateni ng enpl oyees with | oss of enpl oynent
for supporting the UFW

3. Interrogating enpl oyees about their support for
the UFW

4. Pronosing benefits for abandoni ng support of
the UFW

5. Surveilling or giving the inpression of sur-
veilling its enpl oyees' protected activities.

6. In any other nmanner interfering wth, re-
straining, or coercing enpl oyees in the exercise of rights

guaranteed by Labor Gode Section 1152.

B. Take, the follow ng affirnative action:
1. Cfer Gscar Carrillo, Jesus Iniquez, Maria

I niquez, Jose Ganboa, Fidel Martinet, Ranon Ramrez (6(K)),

-179-



Felipa Ramrez, Sergio Ramrez, Ignacio Ramrez, N cholas Ramrez
Barren, Eneterio Rodriguez, Juan Zapata R os, Juan Carrera,
Hector Carrera, and Domingo Tel les i nmediate and full
reinstatenent to their forner or equival ent jobs, w thout
prejudice to their seniority or other rights and privil eges, and
to nake themwhol e for | osses they nay have suffered as a result
of their discharge.

2. Ufer Rulalia Mares, Maria L. Mares, San
Juana Mares, G 1lbert Aceves, Mguel Ranos, Jose Garza, Rufina
Fonero Garza, Calextra Ronero, Amabal i Encinas, Angel Garza,
Lorenzo Gal van, Leonardo Gal van, Saruel Manriguez, Juana
Manri quez, Tony Cchoa, Dol ores (hoa, Teresa (rhoa, Adelina
Qirrola, Teofilo Garcia, Josephine Gnzal es, Rosendo Gonzal es,
Teresa Perez, Rosa Perez, Al berto Perez, Celia Perez, Armando
Perez, Eva Perez Quajardo and Sofia Tell ez i mredi at e
enpl oynent and nmake themwhol e for | osses they may have
suffered as a result of Respondent's refusal to hire them

3. Preserve and upon request nmake available to the
Board or its agents, for examnation and copying, all payroll
records and ot her records necessary to anal yze the anount of back
pay due and the rights of reinbursement under the terns of this
or der .

4., Permt the UFWorgani zers to organize anong its
enpl oyees during the periods and times set forth in the Board s

Access Regul ation, using tw ce the nunber of
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	Representative         Title
	General Counsel
	Received  Rejected
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	Tony Miyagishima, 7/4-9         	x

	Received      Rejected
	
	Telles at UFW convention
	Tino Espinosa to mark
	16M, 7/4-9/30
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